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In the District Court of the United States, in and

for the Northern District of California.

No. 4362.

UNITED STATES

vs.

GUSTAV HOLMGREN.

Order Extending Return Day of Writ of Error and

Citation.

Good cause appearing therefor, it is hereby or-

dered that the return days of the writ of error and

citation be, and the same are, hereby extended to Oc-

tober 9th, 1906.

September 12, 1906.

EDWARD WHITSON,

U. S. District Judge.

[Endorsed]: No. 1382. U. S. District Court

Northern Dist. of Cal. United States vs. Gustav

Hohngren. Order Extending Return Day of Writ

of Error and Citation. Filed Sep. 13, 1906. F. D.

Monckton, Clerk. Re-filed, Oct. 9, 1906. E. D.

Monckton, Clerk.
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In the District Court of the United States, in and

for the Northern District of California.

No. 4362.

UNITED STATES OF AlVIERICA

vs.

GUSTAV HOLMGREN.

Praecipe for Transcript.

To the Clerk of said Court

:

Sir : Please make return to the writ of error issued,

by transmitting to the United States Circuit Court of

Appeals, for the Ninth Circuit, true copies of the fol-

lowing, viz:

1. The indictment in full and with all endorse-

ments thereon.

2. Demurrer to indictment.

3. Order overruling demurrer.

4. Minutes of trial.

5. Verdict.

6. Judgment.

7. Bill of exceptions.

8. Assignment of errors.

9. Transmit the original writ of error.

10. Transmit the original citation on the writ of er-

ror.

11. Transmit copy of cost bond.
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12. Attach certificate to above as being the return

to writ of error, and also certify that copy of

writ of error was lodged with clerk for defend-

ant in error, on date of issuance of writ.

August 20, 1906.

Respectfully.

BERT SCHLESINGER and

MARSHALL B. WOODWORTH,
Attorneys for Plaintiff in Error.

[Endorsed] : Filed, Aug 20, 1906. Jas. P. Brown,

Clerk. By John Fouga, Deputy Clerk.

Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States, to United States

of America, Greeting

:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals, for

the Ninth Circuit, to be holden at the city of San

Francisco, in the State of California, on the 8th day

of September, 1906, pursuant to a writ of error duly

issued and now on file in the clerk's office of the Dis-

trict Court of the United States, for the Northern

District of California wherein Gustav Holmgren, is

plaintiff in error, and you are defendant in error, to

show cause, if any there be, why the judgment ren-

dered against the said plaintiff in error, as in the said
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writ of error mentioned, should not be corrected, and

why speedy justice should not be done to the parties

in that behalf.

Witness, the Honorable JOHN J. DE HAVEN,
Judge of the United States District Court for the

Northern District of California, this 9th day of Au-

gust, A. D. 1906.

JOHN J. DE HAVEN,

U. S. District Judge.

United States of America,—ss.

On this 9th day of August, in the year of our Lord

one thousand nine hundred and six, personally ap-

peared before me F. D. Monckton, Clerk of the

United States Circuit Court of Appeals, for the

Ninth Circuit, the subscriber, Marshall B. Wood-

worth, and makes oath that he delivered a true copy

of the within citation to Benjamin L. McKinley, As-

sistant U. S. Attorney.

MAESHALL B. WOODWORTH.

Subscribed and sworn to before me at San Fran-

cisco, California, this 9th day of August, A. D. 1906.

[Seal] F. D. MONCKTON.

Clerk U. S. Circuit Court of Appeals, for the Ninth

Circuit.

[Endorsed] : No. 4362. U. S. Circuit Court of Ap-

peals, for the Ninth Circuit. Gustav Holmgren,

Plaintiff in Error, vs. United States. Citation
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Filed August 9th, 1906. Jas. P. Brown, Clerk U. S.

District Court, Northern District of California. By

J. S. Manley, Deputy Clerk.

Writ of Error (Original).

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honorable,

the Judge of the District Court of the United

States for the Northern District of California:

Greeting

:

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court, before you, or some of you,

between the United States, defendant in error, a

manifest error hath happened, to the great damage

of the said Gustav Holmgren, paintiff in error, as by

his complaint appears.

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things con-

cerning the same, to the United States Circuit Court

of Appeals for the Ninth Circuit, together with this

writ, so that you have the same at the city of San

Francisco, in the State of California, on the 8th day
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of September next, in the said Circuit Court of Ap-

peals, to be then and there held, that the record and

proceedings aforesaid being inspected, the said Cir-

cuit Court of Appeals may cause further to be done

therein to correct that error, what of right, and ac-

cording to the laws and customs of the United States,

should be done.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, the 9th day of August, in the year of

our Lord one thousand, nine hundred and six.

[Seal] JAS. P. BROWN,
Clerk U, S. District Court, Northern District of Cal-

ifornia.

Allowed by

JOHN J. DE HAVEN,
U. S. District Judge.

Service admitted this 9th day of August, 1906.

BENJ. L. McKINLEY,

Asst. U. S. Attorney.

The answer of the Judge of the District Court of

the United States for the Northern District of Cali-

fornia to the foregoing writ

:

The record and proceedings whereof mention is

within made, with all things touching the same, I

certify under the seal of said Court, to the United

States Circuit Court of Appeals for the Ninth Cir-
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euit, within mentioned, at the day and place within

contained in a certain schedule to this writ annexed

as within I am commanded.

By the Court.

[Seal] JAS. P. BROWN,
Clerk.

By J. S. Manley,

Deputy Clerk.

[Endorsed]: No. 4362. U. S. District Court,

Northern District of California. No. . United

States Circuit Court of Appeals for the Ninth Cir-

cuit. Gustav Holmgren, Plaintiff in Error, vs.

United States, Defendant in Error. Writ of Error.

Filed August 9th, 1906. Jas. P. Brown, Clerk U. S.

District Court, Northern District of California. By

J. S. Manley, Deputy Clerk.

In the District Court of the United States, in and for

the Northern District of California.

Indictment,

(Section 5395, R. S. U. S.)

At a stated term of said court begun and holden

at the City and County of San Francisco, within and

for the Northern District of California, on the sec-

ond Monday in July, in the year of our Lord one

thousand nine hundred and five,
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The Grand Jurors of the United States of America,

within and for the District aforesaid, on their oath

present

:

That heretofore, to wit, on the eighth day of Oc-

tober, in the year of our Lord one thousand nine hun-

dred and two, Harry Johnson, late of the Northern

District of California, who was at all times herein

mentioned an alien not entitled to be admitted to be

a citizen of the United States, appeared in person be-

fore the Superior Court of the said City and County

of San Francisco, State of California, in the City

Hall, in said City and County of San Francisco,

State and Northern District of California, and

which said Court was then and there and at all times

herein mentioned a court of record of the said State

of California, having common-law jurisdiction and

a seal and a clerk, and did then and there apply to

said Superior Court to be admitted to be a citizen of

the United States, and that the hearing of said appli-

cation of said Harry Johnson to be admitted to be a

citizen of the United States then and there became

and was pending before the said Superior Court.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present:

That, Gustav Holmgren, late of the Northern Dis-

trict of California, to procure the naturajization of

the said Harry Johnson in the said hearing of said

application then and there pending as aforesaid, ap-



United States of America. 9

peared in person and was then and there produced

as a witness before said Superior Court to testify for

and on behalf of the said Harry Johnson in the mat-

ter of said application pending as aforesaid, concern-

ing the qualifications of the said Harry Johnson to

be admitted to be a citizen of the United States, and

the said Gustav Holmgren then and there by Will-

liam Hall Phelps, then and there a deputy clerk of

the said Superior Court was in due form of law

sworn, and did then and there take oath, that he, the

said Gustav Holmgren, would testify truly in said

proceeding concerning the qualifications of the said

Harry Johnson to be admitted to be a citizen of the

United States, the said William Hall Phelps, deputy

clerk as aforesaid, then and there having lawful au-

thority to administer said oath to him, the said Gus-

tav Holmgren, as a witness in the said proceeding,

and the said proceeding being a proceeding in which

the laws of the United States authorized such oath

to be administered; and it then and there had be-

come and was material for said Court, in said hear-

ing in determing the said application of the said

Harry Johnson, to know and detennine, whether the

said Harry Johnson had resided within the United

States continuously for a period of five years imme-

diately prior to the time of the said hearing of the

said application ; and whether the said Harry John-

son had resided in the United States continuously
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during the three years next preceding his, said Harry

Johnson's arriving at the age of twenty-one years;

and whether said Harry Johnson had continued,

after his said arriving at said age and until the said

time of said hearing, so to reside in the United States,

and whether he, the said Gustav Holmgren, had been

acquainted with and had know^n the said Harry John-

son for the said five years immediately preceding

said hearing ; and the said Gustav Hohngren, having

taken said oath to testify as aforesaid, did then and

there willfully, knowingly, falsely and feloniously,

and contrary to his said oath, testify in substance and

to the effect, that the said Harry Johnson had re-

sided in the United States continuously for a period

of five years immediately prior to the time of the

said hearing of the said application, and had resided

in the United States continuously during the three

years next preceding his arriving at the age of

twenty-one years, and had continued from his said

arriving at said age and until the said time of said

hearing so to reside in the United States, and that

he, the said Gustav Holmgren, had been acquainted

with and had known the said Harry Johnson, during

the said five years immediately preceding the said

hearing ; whereas in truth and in fact, as he, the said

Gustav Holmgren, then and there well knew, the said

Harry Johnson had not resided continuously within

the United States for a period of five years immedi-



United States of America. 11

ately prior to the said hearing of the said applica-

tion, or for as great a period as four years immedi-

ately prior to the time of said hearing ; and whereas,

in truth and in fact as the sai'd Gustav Holmgren

then and there well knew, the said Harry Johnson

had not resided in the United States continuously

during the three years next preceding his, said Harry

Johnson's arriving at the age of twenty-one years,

and had not resided in the United States while under

the age of twenty-one years at all; and whereas, in

truth and in fact, as the said Gustav Hohngren then

and there well knew, the said Harry Johnson had not

continued to reside in the United States from the

time of his said arriving at the age of twenty-one

years until the time of said hearing; and whereas, in

truth and in fact, as the said Gustav Holmgren then

and there well knew, he, the said Gustav Holmgren,

had not been acquaintedwith the said Harry Johnson

for five years immediately prior to said hearing or

for as great a period as four years inunediately prior

to the time of said hearing ; and whereas, in truth and

in fact, as the said Gustav Holmgren then and there

well knew, he, the said Gustav Hohngren had not

known the said Harry Johnson for the period of five

years immediately prior to the time of said hearing

or for as great a period as the period of four years

immediately prior to said hearing.
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And the Grand Jurors aforesaid, upon their oath

aforesaid, do say that the said Gustav Holmgren, in

manner and fonn aforesaid, having taken oath be-

fore a competent tribunal in a case wherein a law of

the United States authorized an oath to be adminis-

tered, that he would truly depose and testify, will-

fully and contrary to such oath, did depose and state

material matter which he did not then believe to be

true.

Against the peace and dignity of the United States

of America, and contrary to the form of the statute

of the said United States of America, in such case

made and jorovided.

Second Count.

(Section 5395, R. S. U. S.)

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present:

That heretofore, to w4t, on the ninth day of Janu-

ary, in the year of our Lord one thousand nine hun-

dred and three. Tonnes Berensen, late of the North-

ern District of California, who was at all times

herein mentioned an alien not entitled to be admitted

to be a citizen of the United States, appeared in

person before the Superior Court of the said city

and county of San Francisco, State of California, in

the City Hall in said city and county of San Fran-

cisco, State and Northern District of California, and

which said Court was then and there and at all
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times herein mentioned a court of record of the said

State of California, having common law jurisdiction

and a seal and a clerk, and did then and there apply

to the said Superior Court to be admitted to be a

citizen of the United States and that the hearing of

said application of said Tonnes Berensen to be ad-

mitted to be a citizen of the United States then and

there became and was pending before the said

Superior Court.

And the Grand Jurors aforesaid, on their afore-

said, do further present: That Gustav Holmgren,

late of the Northern District of California, to pro-

cure the naturalization of the said Tonnes Berensen

in the said hearing of said application, then and

there pending as aforesaid, appeared in person and

was then and there produced as a witness before said

Superior Court to testify for and on behalf of the

said Tonnes Berensen in the said hearing of said

application pending as aforesaid, concerning the

qualifications of the said Tonnes Berensen to be

admitted to be a citizen of the United States, and the

said Gustav Holmgren then and there by Thomas

John Quinn, then and there a deputy clerk of the

said Superior Court, was in due form of law sworn,

and did then and there take oath, that he, the said

Gustav Holmgren, would testify truly in said pro-

ceedings concerning the qualifications of the said

Tonnes Berensen to be admitted to be a citizen of the
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United States, the said Thomas John Quinn, deputy-

clerk as aforesaid, then and there ha^^ng lawful au-

thority to administer said oath to him, the said Gus-

tav Holmgren, as a witness in the said proceeding,

and the said proceeding being a proceeding in which

the laws of the United States authorized such oath

to be administered; and it then and there had become

and was material for said Court, in said hearing in

determining the said application of the said Tonnes

Berensen, to know and determine whether the said

Tonnes Berensen had resided within the United

States continuously for a jieriod of five years inunedi-

ately prior to the time of the said hearing of the said

appHcation, and whether the said Tonnes Berensen

had resided in the United States continuously dur-

ing the three years next i:>receding his, said Tonnes

Berensen 's arriving at the age of twenty-one years,

and whether said Tonnes Berensen had continued,

after his said arriving at said age and until the said

tinae of said hearing, so to reside in the United

States, and whether he, the said Gustav Holmgren,

had been acquainted with and had known the said

Tonnes Berensen for the said five years immediately

preceding said hearing; and the said Gustav Holm-

gren, having taken said oath to testify as aforesaid,

did then and there willfully, knowino-^A" '' ' ' and

feloniously, and contrary to his said oath, testify in

substance and to the effect, that the said Tonnes
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Berensen had resided in the United States contin-

uously for a period of five years immediately prior

to the time of the said hearing of the said applica-

tion, and had resided in the United States continu-

ously during' the three years next preceding his

arri^dng at the age of twenty-one years^ and had con-

tinued from his said arriving at said age and until

the said time of said hearing so to reside in the

United States, and that he, the said Gustav Hohn-

gren, had been acquainted with and had known the

said Tonnes Berensen during the said five years im-

mediately preceding the said hearing; whereas in

truth and in fact, as he, the said Gustav Holmgren,

then and there well knew, the said Tonnes Berensen

had not resided continuously within the United

States for a period of five years inunediately prior

to the said hearing of the said application, or for any

greater period than two years and six months imme-

diately prior to the time of said hearing; and

whereas, in truth and in factt, as the said Gustav

Holmgren then and there well knew, the said Tonnes

Berensen had not resided in the United States con-

tinuously during the three years next preceding his,

said Tonnes Berensen 's arriving at the age of

twenty-one years and had not resided in the United

States while under the age of twenty-one years at

all; and whereas, in truth and in fact, as the said

Gustav Holmgren then and there well knew, the said
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Tonnes Berensen had not continued to reside in the

United States from the time of his said arriving at

the age of twenty-one years until the time of said

hearing; and whereas in truth and in fact, as the

said Gustav Hohngren then and there well knew, he,

the said Gustav Holmgren, had not been acquainted

with the said Tonnes Berensen for five years imme-

diately prior to said hearing or for as great a period

as two years and six months immediately prior to the

time of said hearing; and whereas, in truth and in

fact, as the said Gustav Holmgren then and there

well knew, he, the said Gustav Holmgren, had not

known the said Tonnes Berensen for the period of

five years immediately prior to the time of said hear-

ing or for any greater period than two years and six

months immediately prior to said hearing.

And the Grand Jurors aforesaid, upon their oath

aforesaid, do say that the said Gustav Holmgren, in

manner and for aforesaid, having taken oath before

a competent tribunal in a case wherein a law of the

United States authorized an oath to be adminis-

tered, that he would truly depose and testify, will-

fully and contrary to such oath, did depose and state

material matter which he di"'. not then believe to be

true.

Against the jaeace and dignity of the United States

of America, and contrary to the form of the statute
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of the said United States of America, in such case

made and provided.

Third Count.

And the Grand Jurors aforesaid, upon their oath

aforesaid, do further present

:

That heretofore, to wit, on the twenty-first day of

September in the year of our Lord one thousand nine

hundred and three, Frank Werta, late of the North-

em District of California, who ^'as at all times

herein mentioned an alien not entitled to be admitted

to be a citizen of the United States, appeared in i^er-

son before the Superior Court of the said city and

county of San Francisco, State of California, in the

City Hall, in said city and county of San Francisco,

State and Northern District of CaKfornia, and which

said Court was then and there and at all times herein

mentioned a court of record of the said State of Cal-

ifornia, having common-law jurisdiction and a seal

and a clerk, and did then and there apply to said

Superior Court to be admitted to be a citizen of the

United States, and that the hearing of said applica-

tion of the said Frank Werta to be admitted to be a

citizen of the United States then and there became

and was pending before the said Superior Court.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present: That Gustav Holm-

gren, late of the Northern District of California, to

procure the naturalization of the said Frank AVerta
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in the said hearing of said application then and there

pending as aforesaid, appeared in person and was

then and there produced as a witness before said

Superior Court to testify for and on behalf of the

said Frank Werta in the said hearing of said appli-

cation pending as aforesaid, concerning the qualifi-

cations of the said Frank Werta to be admitted to be

a citizen of the United States and the said Frank

Werta then and there by Thomas John Quinn, then

and there a deputy clerk of said Superior Court, was

in due form of law sworn, and did then and there

take oath that he, the said Gustav Holmgren, would

testif}^ truly in said proceeding concerning the quali-

fications of the said FrankWerta to be admitted to be

a citizen of the United States, the said Thomas John

Quinn, deputy clerk as aforesaid, then and there hav-

ing lawful authority to administer said oath to him,

the said Gustav Holmgren, as a witness in said pro-

ceeding, being a proceeding in which the laws of the

United States authorized such oath to be adminis-

tered; and it then and there had become and was

material for said Court, in said hearing, in deter-

mining the said application of the said Frank Werta,

to know and determined whether the said Frank

Werta had resided within the United States continu-

ously for a period of five years immediately prior to

the time of the said hearing of the said application;

and whether the said Frank Werta had resided in
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the United States continuously during the three

years next preceding his, the said Frank Werta's

arriving at the age of twenty-one years, and whether

said Frank Werta had continued, after his said ar-

riving at said age and until the said time of said

hearing, so to reside in the United States, and

whether he, the said Gustav Holmgren, had been

acquainted with and had known the said Frank

Werta for the said five years immediately preceding

said hearing; and the said Gustav Holmgren, having

taken said oath to testify as aforesaid, did then and

there willfully, knowingly, falsely, and feloniously,

and contrary to his said oath, testify in substance

and to the effect; that the said Frank Werta had

resided in the United States continuously for a

period of five years immediately prior to the time of

the said hearing of the said application, and had

resided in the United States continuously during the

three years next preceding his arriving at the age of

tAventj^-one years, and had contmued from his said

arriving at said age and until the said time of said

hearing so to reside in the United States, and that

he, the said Gustav Holmgren, had been acquainted

with and had known the said Frank Werta during

the said five years immediately preceding the said

hearing; whereas, in truth and in fact as he, the said

Gustav Holmgren, then and there well knew, the

said Frank Werta had not resided continuouslv in
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the United States for a period of five years immedi-

ately prior to the said hearing of the said applica-

tion, or for as great a period as four years, immedi-

ately prior to the time of said hearing; and whereas

in truth and in fact as the said Gustav Holmgren

then and there well knew the said Frank Werta had

not resided in the United States continuously during

the three years next i^receding his said Frank

Werta 's arriving at the age of twenty-one years, and

had not resided in the United States while under the

age of twenty-one years at all ; and whereas in truth

and in fact, as the said Gustav Holmgren then and

there well knew, the said Frank Werta had not con-

tinued to reside in the United States from the time

of his said arriving at the age of twenty-one years

until the time of said hearing; and whereas in truth

and in fact, as the said Gustav Holmgren then and

there well knew, he the said Gustav Holmgren had

not been acquainted with the said Frank Werta for

five years immediately prior to the said hearing or

for as great a period as four years immediately prior

to the time of said hearing; and whereas, in truth

and in fact, as the said Gustav Holmgren then and

there well knew, he, the said Gustav Holmgren, had

not known the said Frank Werta for the period of

five years immediately prior to the time of said hear-

ing, or for as great a period as the period of four

years immediately prior to said hearing.
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Against the peace and dignity of the United States

of America, and contrary to the form of the statutes

of the said United States of America, in such cases

made and provided.

ROBT. T. DEVLIN,

United States Attorney.

Names of witnesses examined before the said

Grand Jury on finding the foregoing indictment:

CHARLES C. MORRIS.

THOMAS J. QUINN.

FRANK AUGUST WIRTENEN (Also

known as FRANK WERTA).
TONNES BERENSEN,
WILLIAM H. PHELPS.

HARRY JOHNSON.

[Endorsed] : A true bill. E. Linforth, Foreman

Grand Jury, presented in open Court and filed Octr.

7th, 1905. Jas. P. Brown, Clerk. By J. S. Manley,

Deputy Clerk.

Form No. 168. Back or Cover of Indictment, with

Plea and Judgment. Arraigned Nov. 2, 1905. Mch.

14, 1906. Pleads not guilty. Tried April 5-6-7, 1906.

Verdict not guilty on the 1st and 2d counts of the

Indictment and guilty on the 3d count of the Indict-

ment. April 13, 1906. New trial granted. Tried

July 12-13, 1906. Verdict guilty on 3d count of the

Indictment.
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In the District Court of the United States, in and

for the Northern District of California.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

GUSTAV HOLMGREN,
Defendant.

Demurrer to Indictment.

Comes now Gustav Holmgren, the defendant in the

above-entitled action, into Court, and having heard

read the indictment on file herein says that the in-

dictment and the matters therein contained in man-

ner and form as the same are therein set forth and

stated are not sufficient in law, and for that reason

he, the said Gustav Holmgren, is not bound by the

law of the land to answer the same and this he is

ready to verify:

I.

That the said indictment fails to state facts suffi-

cient to constitute an offense against the laws of the

United States.

II.

That the said indictment does not state facts suffi-

cient to constitute an offense against the United

States in this : That it fails to state the nationality of
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the person referred to in said indictment as appli-

cants for citizenship.

III.

That it does not appear from the first count of said

indictment that any declaration of intention was ever

made by said Harry Johnson to become a citizen of

the United States.

IV.

That it does not appear, nor is there any allegations

in said first count of said indictment that the said

Harry Johnson, the applicant therein mentioned, had

not resided in the United States for the period of five

years prior to the making of said application of Har-

ry Johnson to be admitted a citizen of the United

States ; that it does not appear from said first count of

said indictment that said Harry Johnson had not re-

sided in the United States continuously during the

three years next preceding his arrival at the age of

twenty-one years.

V.

That is does not appear from the second count of

said indictment that any declaration of intention was

ever made by said Tonnes Berensen to become a citi-

zen of the United States.

VI.

That it does not appear from the second count of

the indictment nor is there any allegation therein con-
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tained, that the said Tonnes Berensen, the applicant

therein mentioned, had not resided in the United

States for the period of five years prior to the mak-

ing of said application of Tonnes Berensen to be

admitted a citizen of the United States ; that it does

not appear from said second count of the indictment

that said Tonnes Berensen had resided in the United

States continuously during the three years next pre-

ceding his arrival at the age of twenty-one years.

VII.

That it does not appear from the third count of said

indictment that any declaration of intention was ever

made by Frank Werta to become a citizen of the

United States.

VIII.

That it does not appear, nor can it be ascertained

from the third count of the indictment that the said

Frank Werta, the applicant therein mentioned, had

not resided in the United States for the period of five

years prior to the making of said application of

Frank Werta to become a citizen of the United

States ; that it does not appear from said third count

of said indictment that the said Frank Werta had

not resided in the United States continuously during

the three years next preceding his arrival at the age

of twenty-one years.

IX.

That each and every count of said indictment is
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indefinite and uncertain in the particulars specified

in subdivisions III, IV, V, VI, VII and VIII of this

demurrer.

X.

That this Court has no jurisdiction for the reason

that the alleged offenses sought to be set out are ex-

clusively matters of state cognizance.

XI.

That there is no statute conferring jurisdiction on

the United States District Court for the alleged of-

fense sought to be set out in the indictment filed here-

in.

Wherefore the defendant prays that his demurrer

to the indictment be sustained, and that he go hence

without day.

BEET SCHLESINGER,

Attorney for Defendant.

[Endorsed] : Filed Novr. -t, 1905. Jas. P. Brown,

Clerk. By J. S. Manley, Deputy Clerk.

Service of a copy of the within is hereby acknowl-

ledged this fourth day of November, A. D. 1905.

EOBT. T. DEVLIN,

Attorney for Plaintiff.
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At a stated term of the District Court of the United

States for the Northern District of California,

held at the courtroom in the City and County of

San Francisco, on Friday, the 9th day of March,

A. D. 1906. Present: The Honorable JOHN J.

DE HAVEN, Judge.

[Nmnber and Title of Case.]

Order Overruling Demurrer.

In this case, the demurrer to the indictment, hav-

ing been heretofore submitted to the Court for de-

cision, now, after due consideration had thereon, it is

by the Court ordered that said demurrer be, and the

same is hereby, overruled.

At a stated term of the District Court of the United

States for the Northern District of California,

held at the courtroom in the City and County of

San Francisco, on Wednesday, the 14th day of

March, A. D. 1906. Present: The Honorable

JOHN J. DE HAVEN, Judge.

[Number and Title of Case.]

Plea.

In this case, the defendant being present in open

court with S. C. Wright, his Attorney, on motion of

F. A. Duryea, Special Assistant U. S. Attorney, the

defendant having been heretofore duly arraigned,

was called upon to plead to the indictment on file

herein against him. Thereupon the defendant, by his
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attorney, entered a plea of not guilty. By the Court

ordered that the trial hereof be, and the same is here-

by, set for April 3, 1906.

At a stated term of the District Court of the United

States for the Northern District of California,

held at the courtroom in the City and County of

San Francisco, on Thursday, the 12th day of

July, A. D. 1906. Present: The Honorable

JOHN J. DE HAVEN, Judge.

[Number and Title of Case.]

Minutes of Trial.

In this case, the defendant being present in open

court with M. B. Woodworth, his attorney, on motion

of Benjamin L. McKinley, Assistant U. S. Attorney,

it is ordered that the trial hereof do now proceed.

The Court proceeded to impanel a jury to try this

case as follows

:

James King—Accepted and sworn.

John Barnet—Challenged peremptorily by Govern-

ment, and excused.

John T. Cochran—Accepted and sworn.

A. S. Olney—Challenged peremj)torily by defendant,

and excused.

W. A. Dietrich—Accepted and sworn.

T. L. Tormey—Challenged peremptorily by defend-

ant and excused.

P. E. McCarthy—Accepted and sworn.

Charles C. Carpenter—Accepted and sworn.
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W. R. Pitt—Accepted and sworn.

Justin P. Moore—Challenged peremptorily by de-

fendant and excused.

Robert Da}^—Challenged peremptorily by defendant,

and excused.

Otto Lemcke—Accepted and sworn.

George W. Hoguet—Challenged for cause by defend-

ant, and juror excused.

William Fahey—Excused by the Court.

J. B. Keenan—Accepted and sworn.

A. H. Lake.—Challenged peremptorily by defendant

and juror excused.

Michael J. Henley—Challenged peremptorily by de-

fendant, and excused.

William Mason—Accepted and sworn.

F. G. Eiben—AccejDted and sworn.

M. H. Garcia—Challenged peremptorily by defend-

ant, and excused.

E. G. Denniston—Challenged peremptorily by de-

fendant, and excused.

Geo. R. Armstrong—Accepted and sworn.

J. N. Priest—Challenged peremptorily by defendant

and juror excused.

George J. Wright—Accepted and sworn.

The jury being now complete and composed of the

following namde persons, to wit : James King, John

T. Cochran, W. A. Dietrich, P. E. McCarthy, Cliarles

C. Carpenter, W. R. Pitt, Otto Lemcke, J. B. Keenan,
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William Mason, F. G. Eiben, George R. Armstrong

and George J. Wright,—Mr. McKinley stated the

case of the Government to the Court and jury, and

called Frank Werta, Albert Houston, John Joki, M.

M. Davis, F. A. Duryea, F. O. Johansen, Thos. F.

O'Neil, Thos. J. Quinn and Albert Kolchmainen, who

were duly sworn and examined as witnesses on behalf

of the Government, and rested. Mr. Woodworth then

moved the Court to instruct the jury to return a ver-

dict of not guilty uj^on the testimony introduced by

the Government. After hearing Mr. Woodworth, it

is by the Court ordered that said motion be, and the

same is hereby, denied. Mr. Woodworth called John

B. Martin, James McGowan, James McGrath, An-

drew Furuseth, Adolph Bachman, E. Falk and T.

Green, who were duly sworn and examined as wit-

nesses on behalf of the defendant. Thereupon the

further trial hereof, after an admonition by the Court

to the Jury, was continued until Friday, July 13,

1906, at 10 o'clock A. M.

At a stated tenn of the District Court of the United

States for the Northern District of California,

held at the courtroom in the City and Coimty of

San Francisco, on Friday, the 13th day of July,

A. D. 1906. Present: The Honorable JOHX J.

DE HAYEX, Judge.
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[Number and Title of Case.]

Minutes of Trial (Continued).

In this case, the defendant with Marshall B. Wood-

worth, his attorney; Benjamin L. McKinley, Assist-

ant U. S. Attorney, and the jury sworn to try the

case, being present in open Court, the trial hereof

was resumed. Mr. Woodworth called Gustav Man-

gerson, Andrew Swanson, Harry Olsen, Philip

Mendo, Jolm Lindgren and Henry Heinz and

Alfred B. Lawson, who were duly sworn and ex-

amined as witnesses on behalf of the defendant,

and rested. Mr. McKinley called Thomas F.

Curtis, Mrs. Abbie L. Bond, Jacob Iso and

Emil Carlson, who were duly sworn and examined as

witnesses on behalf of the Government in rebuttal,

and rested. The case was then argued by Mr. McKin-

ley, and Mr. Woodworth, and submitted. The Court

charged the jury, who at 12 o'clock and 30 minutes

P. M. retired to deliberate upon a verdict. By the

Court ordered that the U. S. Marshal furnish two

bailiffs, and the jurors in this case, meals at the ex-

pense of the United States. Subsequently, at 2

o'clock and 50 minutes P. M. the jurors returned into

court, and upon being asked, in the presence of the

defendant and his counsel, if the}^ agreed upon a ver-

dict, returned a written verdict, which was ordered

recorded, and which verdict is as follows: "We, the

jury, find Gustav Holmgren, the prisoner at the bar,

guilty as charged in the third count of the indictment.
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Recommended to the mercy of the Court. James

King, Foreman." On motion of Benjamin L. ]SIc-

Kinley, Assistant U. S. Attorney, it is ordered that

the defendant be committed to the custody of the

United States Marshal to await sentence. By the

Court ordered that the defendant be produced in open

Court on Tuesday, July 17, at 10 o'clock A. M. for

sentence.

In the District Court of the United States in and for

the Northern District of California.

No. 4362.

THE UNITED STATES OF AMERICA

vs.

GUSTAV HOLMGREN.

Verdict.

We, the jury, find Gustav Holmgren, the prisoner

at the bar, guilty as charged in the third count of the

indictment.

Recommended to the mercy of the Court.

JAMES KING,

Foreman.

[Endorsed] : Filed July 13th, 1906, at 2 o'clock and

50 minutes P. M. Jas. P. BrowTi, Clerk. By J. S.

Manley, Deputy Clerk.



32 Gustav Holmgren vs.

At a stated term of the District Court of the United

States for the Northern District of California,

held at the courtroom in the City and County of

San Francisco, on Wednesday, the 25th day of

July, A. D. 1906. Present: The Honorable

JOHN J. DE HAVEN, Judge.

No. 4362.

THE UNITED STATES OF AMERICA

vs.

GUSTAV HOLMGREN,
Defendant.

Judgment on Verdict of G-uilty as to Third Count of

Indictment.

Benjamin L. McKinley, Assistant United States

Attorney, the defendant and his counsel, Marshall B.

Woodworth, came into court. The defendantwas duly

informed by the Court of the nature of the indictment

filed on the 7th day of October, 1905, charging him with

the crime of perjury; of his arraigimient and plea

of not guilty ; of his trial and the verdict of the jury

on the 13th day of July, 1906, to wit: "We, the

jury, find Gustav Holmgren, the prisoner at the bar,

guilty as charged in the third count of the indictment.

Recommended to the mercy of the Court. James

King, Foreman."
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The defendant was then asked if he had any legal

cause to show why judgment should not be pro-

nounced against him, and no sufficient cause being

shown or appearing to the Court, thereupon the

Court rendered its judgment:

That whereas, the said Gustav Holmgren, having

been duly convicted in this court of the crune of per-

jury, as charged in the third count of the indict-

ment

—

It is therefore ordered, adjudged and decreed that

the said Gustav Holmgren be, and he is hereby, sen-

tenced to pay a fine of three hundred (300) dollars,

and to be imprisoned for the term of three (3) years

:

And it is further ordered that said sentence of im-

prisonment be executed upon the said Gustav Holm-

gren by imprisonment in the State Prison of the

State of California, at San Quentin, Marin County,

California.

JOHN J. DE HAVEN,
United States District Judge, Northern District of

California

[Endorsed]: Filed July 25th, 1906. Jas. P.

Brown, Clerk. By J. S. Manley, Deputy Clerk.
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In the District Court of the United States in and for

the Northern District of California.

No. 4362.

THE UNITED STATES

vs.

GUSTAV HOLMGREN.

Petition for Writ of Error and Order Thereon.

To the Honorable JOHN J. DE HAVEN, Judge of

the District Court of the United States, in and

for the Northern District of California.

The petitioner, Gustav Holmgren, respectfully

represents that heretofore, to wit, on the 25th day

of July, 1906, by a final judgment of the District

Court of the United States, in and for the Northern

District of California, rendered and entered in a

criminal action therein pending, and in which the

United States is plaintiff and your petitioner defend-

ant, it was adjudged that your petitioner was guilty

of the offense of perjury; and, as a punishment

thereof, your petitioner was ordered to pay a fine

of three hundred ($300) dollars and to be imprisoned

in the States Prison of San Quentin for a period of

three years.

That 3^our petitioner claims a writ of error against

said judgment from the United States Circuit Court

of Appeals for the Ninth Circuit, and in that behalf
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avers there is a manifest error in said judgment and

in the verdict upon which the same was based, as is

set out in the assignment of errors filed herewith.

Wherefore, your petitioner prays that he be al-

lowed herein a writ of error upon said judgment ren-

dered against him, from the United States Circuit

Court of Appeals, in and for the Ninth Circuit, to

the said District Court of the United States, in and

for the Northern District of California ; that he be

awarded a supersedeas upon said judgment and all

necessary process, including bail.

BERT SCHLESINGER,
MARSHALL B. WOODWORTH,

Attorneys for Petitioner.

BERT SCHLESINGER,
MARSHALL B. WOODWORTH,

Attorneys for Petitioner.

Order Allowing Writ of Error.

The foregoing petition for a writ of error is

granted
;
the writ of error and the supersedeas there-

in prayed for pending the decision upon the writ of
error are allowed, and the defendant, Gustav Holm-
gren, is admitted to bail upon the writ of error in

the sum of seen thousand and five hundred dollars

($7,500.00).
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The bond for costs upon the writ of error is hereby

fixed at the sum of two hundred and fifty dollars.

JOHN J. DE HAVEN,
United States District Judge.

Service admitted this 9th day of August, 1906.

BENJ. L. McKINLEY,

Asst. U. S. Atty.

[Endorsed] : Filed August 9th, 1906. Jas. P.

Brown, Clerk. By J. S. Manley, Deputy Clerk.

In the District Court of the United States in and for

the Northern District of California.

No. 4362.

THE UNITED STATES

vs.

GUSTAV HOLMGREN.

Assignment of Errors.

Of July tenn, in the j^ear of our Lord one thousand

nine hundred and six.

Afterwards, to wit, on the 9th day of August, A.

D. 1906, in the same term, before the Justices of the

United States Circuit Court of Appeals for the Ninth

Circuit, at the City and County of San Francisco, in

the State and Northern District of California, comes

the said Gustav Holmgren, by Bert Schlesinger and

Marshall B. Woodworth, his counsel, and says that
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in the record of proceedings in the action of the

United States vs. Gustav Hohngren, No. 4362, in

the District Court of the United States, in and for

the Northern District of California, there is manifest

error in this, to wit

:

1. That the said District Court committed mani-

fest error in overruling the demurrer of the said de-

fendant to the third count of the indictment in said

action; which ruling is to the great detriment, in-

jury and prejudice of your petitioner and in viola-

tion of the rights conferred upon him by law.

2. That the District Court committed manifest

error in sustaining the objections of the United

States Attorney to the introduction in evidence of

the document purporting to be the application and

affidavit of the witness Frank Werta to the Local

Board of Inspectors ; which ruling is to the great det-

riment, injury and prejudice of your petitioner and

in violation of the rights conferred upon him by law.

3. That the said District Court committed mani-

fest error in overruling the objection of the attor-

ney for the defendant to the paper, instrmnent and

document marked "U. S. Exhibit No. 1," and pur-

porting to be a certified copy of the Record of Judg-

ment of Naturalization of one Frank Werta ; which

ruling is to the great detriment, injury and preju-

dice of your petitioner and in violation of the rights

conferred upon him by law.
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4. That the said District Court committed mani-

fest error in overruling the defendant's objection to

the introduction in evidence of the paper, instru-

ment and document marked ''U. S. Exhibit No. 2,"

and purporting to be a correct transcript of a certain

"Affidavit of Witness" as the same appeared in Book

"A," page 288, of the Acts of Naturalization of the

Superior Court of the State of California, in and for

the City and County of San Francisco, viz : the record

of one Frank Werta; which ruling is to the great

detriment, injury and prejudice of your petitioner

and in violation of the rights conferred upon him by

law.

5. That the said District Court committed mani-

fest error in sustaining the objection of the United

States to the following question put by the attorney

for the defendant to the witness, Thomas J. Quinn,

viz.
: ''Has it ever happened that you made mistakes

in entries or dockets or in the minutes?" which rul-

ing is to the great detriment, injury and prejudice

of your petitioner and in violation of the rights con-

ferred upon him by law.

6. That the said District Court eonmiitted mani-
fest error in sustaining the objection of the United
States Attorney o the following question put by the
defendant's attorney to the witness Thomas J. Quinn,
viz.: ''Has it ever happened that you signed these
blanks when afterwards they were canceled by the

I
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Court, or for some reason not used?" which ruling

is to the great detriment, injury and prejudice of

your petitioner and in violation of the rights con-

ferred upon him by law.

7. That the said District Court committed mani-

fest error in sustaining the objection of the United

States Attorney to the following question put by the

attorney for the defendant to the witness Thomas J.

Quinn, viz. :

'

' Has it ever happened that you signed

a number of these blanks before using them, when

you had a number of these cases?" which ruling is

to the great detriment, injury and prejudice of your

petitioner and in violation of the rights conferred

upon him by law.

8. That the said District Court committed mani-

fest error in denying the motion of the attorney for

the defendant to instruct the jury to acquit the de-

fendant; which ruling is to the great detriment, in-

jury and prejudice of your petitioner and in viola-

tion of the rights conferred up him by law.

9. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instructions (No. 1) requested by the defendant,

viz.: "I charge you that every person accused of

crime is presumed to be innocent until his guilt is

established beyond reasonable doubt. The law pre-

sumes him to be innocent, and this presumption goes

with him all through the trial, and into the jury-
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room, and when you retire to consider your verdict,

and remains with him until after full considera-

tion of the case to determine the question of his guilt.

This is an established right of the defendant, and

must be given to the defendant in good faith by each

and every one of you.
'

' "\ATiich ruling is to the great

detriment, injury and prejudice of your petitioner

and in violation of the rights conferred upon him by

law.

10. That the said District Court conmiitted mani-

fest error in refusing to give to the jury the following

instruction (No. 2) requested by the defendant, viz.

:

'*I charge you that it is not necessary for the defend-

ant to prove his innocence, but it is absolutely nec-

essary for the prosecution to prove his guilt to a

moral certainty beyond all reasonable doubt."

Which ruling is to the great detriment, injury and

prejudice of your petitioner and in violation of the

rights conferred upon him by law.

11. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instructions (No. 4) requested by the defendant,

viz.: "I charge you that in every crime or public

offense there must exist a union or joint co-operation

of act and intent. The intent must be a criminal in-

tent. Hence an act done may be wrong and injuri-

ous, but if it is not done with a criminal intent, it is

not a crime, and caimot be made a basis of the eoji-
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viction, and unless the evidence satisfies you beyond

a reasonable doubt that the defendant had a criminal

intent in the doing of the particular acts complained

of, it will be your duty to find him not guilty."

Which ruling is to the great detriment, injury and

prejudice of your petitioner and in violation of the

rights conferred upon him by law.

12. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instructions (No. 5) requested by the defendant,

viz. :
" I charge you that you cannot convict the de-

fendant upon mere suspicions, however strong they

may be. The defendant can only be convicted upon

evidence, and only when the evidence is such as es-

tablishes his guilt to a moral certainty and beyond all

reasonable doubt." Which ruling is to the great

detriment, injury and prejudice of your petitioner

and in violation of the rights conferred upon him by

law.

13. That the said District Court committed man-

ifest error in refusing to give to the jury the follow-

ing instruction (No. 8) requested by the defendant,

viz.: "I charge you that although you should be-

lieve from the evidence that the defendant testified

falsely in the proceedings referred in the indictment,

nevertheless you cannot find him guilty unless you
further find from the evidence adduced here that

such false testunony was given by him corruptly. In
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other words, the mere fact that the defendant gave

false testimony is not alone sufficient to authorize

a conviction." Which ruling is to the great detri-

ment, injury and prejudice of your petitioner and in

violation of the rights conferred upon him by law .

14. That the said District Court committed mani-

fest error in refusing to give to the jury the follovi-

ing instruction (No. 9) requested by the defendant,

viz: "I charge you that to constitute the crime of

perjury, the testimony or statement must not only

be false, but the party making the same must him-

self believe it to be false. In other words, the de-

fendant must know that he was giving false testi-

mony." Which ruling is to the great detriment, in-

jury and prejudice of your petitioner and in viola-

tion to the rights conferred upon him by law.

15. That the said District Court committed mani-

fest error in refusing to give to the jury the following

instruction (No. 13) requested by the defendant, viz.

:

'

' I charge you that the defendant cannot be convicted

of perjury unless he \\ilfully and corruptly gave

false testimony. If he swore honestly to a fact or

belief, with probable cause according to his own

lights, to the best of his belief, he is not guilty of per-

jury though his oath was really untrue." Which

ruling is to the great detriment, injury and preju-

dice of your petitioner and in violation of the rights

conferred upon him by law.
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16. That the said District Court committed mani •

fest error in refusing to give to the jury the follow-

ing instmction (No. 14) requested by the defendant,

viz: "I charge you that perjury can only be im-

puted upon full knowledge of the falsity of the testi-

mony, and cannot be predicated where willfulness,

corruption and malice are not manifest. A miscon-

ception or a mistake is not enough to warrant a con-

viction of perjury." Which ruling is to the great

detriment, injury and prejudice of your petitioner

and in violation of the rights conferred upon him by

law.

17. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instruction (No. 15) requested by the defendant,

viz.: "I charge you that the taking of a false oath

must be both willful and corrupt. Testifying falsely

by mistake, however negligently, inconsiderately or

recklessly, is not perjury." Which ruling is to the

great detriment, injury and prejudice of your peti-

tioner and in violation of the rights conferred upon

him by law.

18. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instruction (No. 17) requested by the defendant,

viz.: "It is not incumbent upon the defendant to

prove his innocence, nor is it incumbent upon him to

explaint suspicious circumstances even if any can be
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said to exist. The burden of the proof never shifts

to him to explain anything. In case of this char-

acter he has a right to stand mute and demand that

the government make the case against him beyond a

reasonable doubt. You must indulge in no presump-

tion against him because of his failure to take the

stand. There is nothing in these circumstances to

warrant you in drawing any inference against him.

It is elementary law that the defendant is not re-

quired to take the witness stand, and that no pre-

sumption can be indulged in against him by reason of

his failure to testify in the case." Which ruling is

to the great detriment, injury and prejudice of your

petitioner and in violation of the rights conferred

upon him by law.

19. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instruction (No. 18) requested by the defendant,

viz.: "I charge you that the evidence in this case is

entirely insufficient to warrant a verdict of guilty,

and hence your verdict will be not guilty." Which

ruling is to the great detriment, injury and prejudice

of your petitioner and in violation of the rights con-

ferred upon him by law.

20. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instruction (No. 19) requested by the defendant,

viz.: "I advise you to return a verdict of not guilty
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for the reason that the evidence is insufficient to war-

rant a verdict of guilty against the defendant."

Which ruling is to be the great detriment, injury and

prejudice of your petitioner and in violation of the

rights conferred upon him by law.

21. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instruction (No. 21) requested by the defendant,

viz. : "I hereby instruct you that it is the right of the

defendant not to take the stand and to testify in his

own behalf, but that he may rely solely and entirely

upon the government proving his guilt beyond all

reasonable doubt." Which ruling is to the great

detriment, injury and prejudice of your petitioner

and in violation of the rights conferred upon him by

law.

22. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instruction (Additional Instruction No. 2) re-

quested by the defendant, viz. : "I charge you that if

a person comes to the United States with the inten-

tion of becoming a citizen and after that sails on

American vessels from the United States and return-

ing to the United States, his abode on such vessels is

a residence within the United States. In other

words, his being on American vessels after arriving

in the United States, with the intention of becoming

a citizen of the United States, constitutes a residence
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within the United States." Which ruling is to the

great detriment, injury and prejudice of your peti-

tioner and in violation of the rights conferred upon

him by law.

23. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instruction (Additional Instruction No. 3) re-

quested by the defendant, viz. : "I charge you that if

you believe the testimony of the witness Frank

Werta, then that said witness, was an accomplice in

crime with the defendant's aid. I instruct you that

before you can convict said defendant the testimony

of the witness Frank Werta should be corroborated

by the testimony of at least one witness or strong cor-

roborative circumstances." Which ruling is to the

great detriment, injury and prejudice of your peti-

tioner and in violation of the rights conferred upon

him by law.

24. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instructions (Additional Instructions No. 6) re-

quested by the defendant, viz. :
" I instruct you that

the defendant's plea of not guilt,y is a complete de-

nial of the charge made against him and puts in issue

all the evidence submitted against him, if you should

find that any has been submitted against him."

Which ruling is to the great detriment, injury and

I
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prejudice of your petitioner and in Eolation of the

rights conferred upon him by law.

25. That the said District Court committed mani-

fest error in giving to the jury the following charge,

viz: "The defendant is presumed to be innocent and

he is entitled to the benefit of this presumption as

evidence in his favor; and you will not be justified in

returning a verdict of guilty unless you are satisfied,

beyond a reasonable doubt, after a consideration of

all the e^ddence, that he is guilty." Which ruling

is to the great detilment, injury and prejudice of

your petitioner and in violation of the rights con-

ferred upon him by law.

26. That the said District Court committed mani-

fest error in giving to the jury the following charge,

viz: "If you find from the evidence beyond a reason-

able doubt that the defendant here was duly swom

in the proceedings referred to, and took oath to tes-

tify as a witness in that proceedings as charged in

the indictment, and he, after having been so sworn

and having taken such oath, willfully and knowingly

testified falsely that the said Frank Werta had re-

sided in the United States continuously for a period

of five years immediately prior to the time of the

said hearing of the application, and had resided in

the United States continuously during the three

years next—preceding his arrival at the age of

twentv-one vears, and had continued from his said
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arriving at said age until the time of said hearing to

so reside in the United States, and that he, the said

defendant, had been acquainted with him, and had

known the said Werta during the said five years im-

mediately preceding such hearing, it will be your

duty to bring in a verdict of guilty, that is, if you

find that the testimony was knowingly false."

Which ruling is to the great detriment, injury and

prejudice of your petitioner and in violation of the

rights conferred upon him by law.

27. That the said District Court committed man-

ifest error in giving to the jury the following charge,

viz
: '

' The defendant has not been sworn as a witness

in this case, and in relation to that I read you the

following as the law that is to govern you in consid-

ering that fact:

That in the trial of all indictments, informations,

complaints, and other proceedings against persons

charged with the commission of crimes, offenses and

misdemeanors in the United States, the person so

charged shall, at his own request, but not otherwise,

be a competent witness, and his failure to make such

a request shall not create any presumption against

him." Which ruling is to the great detriment, in-

jury and prejudice of your petitioner and in viola-

tion of the rights conferred upon him by law.

28. That the said District Court committed man-

ifest error in permitting the jury upon retiring to
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deliberate on a verdict, to take with them, and keep

during all their deliberation in the jury-room, the

indictment in the case, upon the back of which was

endorsed the verdict of guilty of another jury upon

a previous trial had on the third count of said indict-

ment. Which action and conduct of the Court

was to the great detriment, injury and prejudice of

your petitioner and in violation of the rights con-

ferred upon him by law.

29. That the said District Coui-t committed man-

ifest error in denying, refusing and overruling the

defendant's motion for a new trial herein. Which

ruling is to the great detriment, injury and preju-

dice of your petitioner and in violation of the rights

conferred upon him by law.

30. That the said District Court committed man-

ifest error in denying, refusing and overruling the

defendant's motion in arrest of judgment. Which

iiiling is to the great detriment, injury and prejudice

of your petitioner and in violation of the rights con-

ferred upon him by law.

31. That the said District Court committed man-

ifest error in sentencing the defendant to imprison-

ment in the State Prison of the State of California at

San Quentin for the period of three years and impos-

ing a tine of three hundred dollars, which judgment

is to the great detriment, injury and prejudice of
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your petitioner and contrary to and in violation of

the rights conferred upon him b.y law.

32. That the defendant was not convicted herein

by due process of law. All of which is to the great

prejudice, damage and injury of his substantial

rights.

33. That defendant was deprived of a fair trial

by the misconduct of the Court and its officials in

permitting the jury upon retiring to deliberate on

the verdict to take with them and keep with them

during all their deliberations in the jury-room, the

indictment in the case, upon the back of which was

endorsed the verdict of guilt}'' of another jury upon

a previous trial had on the third count of the indict-

ment, which misconduct on the part of the Court and

its officials and of the jury is to the great prejudice,

damage and injury of defendant's substantial rights.

Whereas, b,y the law of the land said judgment

ought to be given for said Gustav Hohngren, plain-

tiff in error, and against the United States, defend-

ant in error, and the said plaintiff in error the said

Gustav Holmgren, prays the judgment to be re-

versed, annulled and altogether held for nothing, and

that he be restored to all things which he hath lost

by occasion of the said judgment.

BERT SCHLESINGER and

MARSHALL B. WOODWORTH,
Attorneys for Defendant.
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Service admitted this 9th day of August, 1906.

BENJ. L. McKINLEY,
Assistant U. S. Attorney.

[Endorsed]: Filed August 9th, 1906. Jas. P.

Brown, Clerk. By J. S. Manley, Deputy Clerk.

[n the District Court of the United States in and for

the Northern District of California.

No. 4362.

THE UNITED STATES

vs.

GUSTAV HOLMGREN.

Bill of Exceptions.

Be it reniemberd that heretofore, on the 12th day

of July, A. D. 1906, the above-entitled action came

on regularly for trial before said United States Dis-

trict Court and a jury impaneled to try the same.

The Assistant United States Attorney Benjamin L.

McKinley and the Special Assistant United States

Attorney Frank Duryea represented the United

States, and Marshall B. Woodworth, Esq., repre-

sented the defendant.

The respective parties introduced evidence, oral

and documentary upon the trial of the cause, and

after argument of counsel, the Court delivered its

charge to the jury, and said action was thereupon
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f-abmitted to the jury for decision; and after deliber-

t'tion the jury returned a verdict against said de-

fendant, finding him guilt.y as charged in the third

count in the indictment on file in said action.

That to said verdict against said defendant, the

defendant then and there dul}" excepted at the time

cf its rendition and at the time of its entry by the

clerk of the Court.

That in said action the following objections were

made by the defendant, and the following rulings

were made b.y the said Court in resDect thereto, and

the following exceptions were taken and served by

said defendant upon said rulings.

That the following constitutes all the evidence in

the cause taken b}^ said District Court at the trial

thereof, and the rulings hereinafter stated were

. ade by said Court, and the objections and excep-

+ *ons hereinafter specified were made and taken by

the defendant as hereinafter stated and the excep-

tions reserved in the manner hereinafter set forth.

FRANK WERTA, called for the United States,

sworn.

Mr. McKINLEY.—Q. Where do you live, ]Mr.

Werta? A. 268213 FoLsom street.

Q. San Francisco? A. Yes, sir.

Q. Where were you born? A. Finland.

Q. What year? A. 1879.
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(Testimony of Frank Werta.)

Q. When did you first come to the United States ?

A. 1899.

Q. Whereto? A. Mobile.

Q. In the State of Alabama? A. Yes, sir.

Q. What ship did you come on?

A. The "Harbinger."

Q. That is a Russian ship?

A. A Finn ship.

Q. You came as a member of the crew to Mobile?

You were a sailor on that ship? A. Yes, sir.

Q. And had signed the shii^ 's articles for a round-

trip voyage; that is right, is it? A. Yes, sir.

Q. What was the home port of the "Harbinger"

at that time? Where did you join the "Harbinger"

?

A. At London.

Q. You had come from Finland to London and

there joined the "Harbinger"? A. Yes, sir.

Q. How long did you stay at Mobile?

A. About three months.

Q. Did you stay with the ship all the time?

A. Yes, sir.

Q. You were connected with that ship?

A. Yes, sir.

Q. Therefore, when you came to Mobile you in-

tended to leave with that ship and did leave with

that ship. Is that right ? A. Yes, sir.

Q. You slept on board that ship ?
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(Testimony of Frank Werta.)

A. Yes, sir.

Q. The ship was your home at the time she was

at Mobile? A. Yes, sir.

Q. Were you discharging and taking on cargo

there? A. Yes, sir.

Q. You did not come to the United States to live

there in 1899? You went away again?

A. Yes, sir.

Q. Did 3^ou see Gustav Holmgren at Mobile at

the time? A. I don't remember.

Q. As a matter of fact don't you know you did

not see him?

Mr. WOODWORTH.—The witness has answered

the question.

Mr. McKINLEY.—I submit I can handle the wit-

ness myself, if your Honor please.

Mr. WOODWORTH.—The question is leading.

The COURT.—I think the question is proper.

Mr. McKINLEY.—Q. You did not see him

there

?

A. I don't know if I did or not.

Q. You were never introduced to him there?

A. No, sir.

Q. If you ever saw him there you did not know

it ? You left Mobile after some two or three months,

is that right? A. Yes, sir.



United States of America. 55
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Q. Where did you go then*?

A. To Buenos Ayres.

Q. Went away to some foreign country?

A. Yes, sir.

Q. When did you come to the United States to

stay there <? A. In 1901.

Q. On what ship? A. The "Harbinger."

Q. On the same ship you were on at Mobile?

A. Yes, sir.

Q. How long were you on that ship altogether?

A. About three years.

Q. What time in 1901 was it that you came to

the United States and to what place in the United

States did you come? A. To San Francisco.

Q. When? A. February.

Q. Can you give me the date?

A. I don 't remember the date exactly. The '

'
Rio

de Janiero" sank the same date.

Q. That would be during the month of Febru-

ary, 1901, would it not? A. Yes, sir.

Q. As a matter of fact, it was February 22, 1901.

Mr. WOODWORTH.—Let the witness testify.

The COURT.—He says he does not know the date.

Mr. WOODWORTH.—I desire to enter an ob-

jection to the prompting of the District Attorney.
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(Testimony of Frank Werta.)

The COURT.—I suppose there will be no question

during this trial as to the date when the "Rio"

sank. It is a matter of common notoriety.

Mr. WOODWORTH.—I shall make no questions

about it, but I do object to the method o:^ the Dis-

trict Attorney.

The COURT.—I see no objection to it, except that

it is unnecessar}^ to ask questions about a thing that

is perfectly plain.

Mr. McKINLEY.—Q. When did you leave the

'"Harbinger"?

A. About two weeks after.

Q. You deserted the "Harbinger" and staj^ed

here in San Francisco;—that is right, is it?

Mr. WOODWORTH.—I object to the question as

leading.

The COURT.—I overrule the objection.

Mr. WOODWORTH.—I will take an exception.

A. Yes, sir.

Mr. McKINLEY.—Q. Where did you go after

leaving the "Harbinger"?

A. No. 6 Howard Street.

Q. Who was the proprietor of that place?
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A. Franz Johansen.

Q. Is that F. 0. Johansen? A. Yes, sir.

Q. Is that a boarding-house"? A. Yes, sir.

Q. Do you know a man by the name of John

Joke? A. Yes, sir.

Q. Was he on board of the "Harbinger" with

you? A. Yes, sir.

Q. Where did he join?

A. At South Shields.

Q. That is in England, is it not?

A. Yes, sir.

Q. How long was he aboard the vessel with j^ou?

A. About 18 months.

Q. Did he eome to San Francisco with the "Har-

binger"? A. Yes, sir.

Q. Did he leave the vessel at the time 3"ou did?

A. About that time, some days afterwards.

Q. Around about the same time, is that so?

A. Yes, sir.

Q. Do you know where he went?

A. To the same place.

Q. When did you first meet the defendant Gus-

tav Holmgren, if you ever met him?

A. About three months afterwards.

Q. Three months after you came to this country ?

A. Yes, sir.
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(Testimony of Frank Werta.)

Q. That would be sometime about the month of

May or June, 1901? A. Yes, sir.

Q. As near as you can place it?

A. Yes, sir.

Q. Who, if anyone, introduced you to Gustav

Holmgren? A. Albert Kolehmaien.

Q. He introduced you to Gustav Holmgren?

A. Yes, sir.

Q. And that was about three months or there-

abouts after you first came to San Francisco?

A. Yes, sir.

Q. Now, were you naturalized in the SujDerior

Court of the City and County of San Francisco?

A. Yes, sir.

Q. About when? A. 1903.

Q. Do 3^ou remember the month?

A. September.

Q. I will ask you to state whether or not Gustav

Holmgren, the defendant here, was one of the wit-

nesses who was present and testified on your ap-

plication for naturalization?

Mr. WOODWORTH.—I object to the question as

incompetent and irrelevant and the best evidence

is the record of the document itself.

The COURT.—I overrule the objection. It is a

preliminary question.
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(Testimony of Frank Werta.)

Mr. WOODWORTH.—I will take an exception.

Mr. McKINLEY.—Tell me whether the defend-

ant Holmgren was a witness for you in your natural-

ization easel

A. Yes, sir.
>

Q. He was sworn, was he?

A. I think so.

Q. He testified for you, did he? He gave the

testimony about you before the Court there?

A. Yes, sir.

Q. Did you hear anything that he said?

A. I don't remember. I don't understand ex-

actly what you mean.

Q. I ^Yill tell you. Did you hear him state or

say anything about how long he had known you in

this country? A. Yes, sir.

Mr. WOODWORTH.—I object to the question

upon the ground that the proper foundation has not

been laid. There is no proof that any oath was ad-

ministered to the witness, and we are entitled to the

record or some showing where the record is and not

be forced to rely on the memory of the witness of

something that occurred six years ago.

The COURT.—I overrule the objection.

Mr. WOODWORTH.—I will take an exception.
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(Testimony of Frank Werta.)

Mr. McKINLEY.—Q. What did he say about

that?

A. He said he knew me that long.

Q. How long? A. About seven j^ears.

Q. That was not so, was it. You had not known

him over seven years'?

A. I don't know him that long.

Q. Now, Mr. Werta, when you were admitted as

a citizen before that court you got a paper, didn't

you, a citizenship paper? A. Yes, sir.

Q. What became of that paper—what was done

with it?

Mr. WOODWORTH.—The same objection as be-

fore. We are entitled to the production of the rec-

ords. , iliJI'iJi

The COURT.—I overrule the objection.

Mr. WOODWORTH.—I will take an exception.

Mr. McKINLEY.—Q. Where is that paper?

What did you do with it?

A. I gave it to Gustav Holmgren.

Q. When? About last year.

Q. Can you fix the date last year that you gave

that to Holmgren?

A. About the last of May or the early part of

June, last year.
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Q. How did you come to give j^our naturaliza-

tion papers to Holmgren?

A. He wanted to see my papers.

Q. And asked you for theml A. Yes, sir.

Q. And you gave them to him?

A. Yes, sir.

Q. You have never seen them since %

A. No, sir.

Q. Who was your other witness besides Gustav

Holmgren?

Mr. WOODWORTH.—Objected to as having

nothing to do with the case.

The COURT.—I overrule the objection.

Mr. WOODWORTH.—I will take an exception.

A. Frank eJohnson.

Mr. McKINLEY.—Q. Did you ever have any

conversation with Gustav Holmgren, the defendant,

with regard to leaving San Francisco for any cause ?

A. Yes, sir.

Mr. WOODWORTH.—Kindly fix the time and

place.

Mr. McKINLEY.—Q. During last year, 1905.

A. Yes, sir.

Q. Tell me when those conversations took place

as near as you can place them?
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(Testimony of Frank Werta.)

A. He told me that several times.

Q. About when? Was it during the months of

April, May, June, July, or when?

A. About the latter part of May or the first part

of June.

Q. Tell me what Holmgren said to you ?

A. He said, "Better you go and leave the coun-

try. You have got bad papers."

Q. How many times in all did he say that to you

more than once ? A. Yes, sir.

Q. More than twice? A. Yes, sir.

Q. More than three times?

A. I don't remember.

Q. He did tell you you had better leave the coun-

try because you had bad papers'? A. Yes, sir.

Q. Did he say anything about an investigation

being made of those papers, by some one from Wash-

ington ?

Mr. WOODWORTH.—I object to the question as

leading.

The COURT.—I overrule the objection.

Mr. WOODWORTH.—I will take an exception.

A. Yes, sir.

Mr. McKINLEY.—Q. What did he say about

that?
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A. That a fellow was here from Washington in

San Francisco, to look after the papers.

Q. Did he or not say that he was afraid that you

would get them into trouble?

Mr. WOODWORTH.—I object to the question as

leading.

The COURT.—I overrule the objection.

Mr. WOODAVORTH.—We will take an exception.

A. Yes, sir.

Mr. McKINLEY.—Q. Let me see if I have got

this right he said, "There is a man out here from

Washington digging up citizen papers and you had

better leave the country, you have got bad papers

and you will get us all into trouble"; is that right

or wrong %

A. He told me to leave the town and go away to

the country.

Q. Did you leave the town?

A. Yes, sir.

Q. Did Holmgren make you any promise about

taking care of your family while you should leave

town?

A. Yes, sir ; he told me once he would give some

money to my family.

Q. What family have you?
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Mr. WOODWORTH.—Objected to as immaterial.

Mr. McKINLEY.—It is not very material.

Q. Did yon leave town? A. Yes, sir.

Q. Where did you go to?

A. To Tuolumne county.

Q. How long did you stay?

A. Two or three weeks.

Q. You were brought back from there by the Se-

cret Service officers? A. Yes, sir.

Q. Did you pay any money to your witnesses or

either of them, for appearing as witnesses in your

case ?

A. Yes, sir, I j^aid something to Frank Johnson.

Q. How much ?

A. Forty-four dollars, but I did not pay anything

to Holmgren.

Q. You paid it to Frank Johnson?

A. Yes, sir.

Q. Did you ask Mr. Holmgren to go up there and

swear to these things as your witness ?

A. No, sir.

Q. You do not know who did ask him, if any-

body did? A. No, sir.

Q. The first thing you knew about it then, tliat

he was to be your witness, was when you went up

to court and saw him? A. Yes, sir.
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Q. And lie held up his hand and said this about

knowing you seven years in the country?

Mr. WOODWORTH.—There is no such evidence

in the case.

The COURT.—That is not a proper way to make

an objection, Mr, Woodworth.

Mr. WOODWORTH.—I desire to except as not

being the evidence.

The COURT.—You can except to the statement.

Mr. WOODWORTH.—And as gross error.

Mr. McKINLEY.—That is all.

Cross-examination.

By Mr. WOODWORTH.—Q. You wanted to be-

come a citizen, did you not, of this country?

A. Yes, sir.

Q. Can you remember just what took place in the

court now, some three years ago? You cannot re-

member just what took place in the court?

Mr. McKINLEY.—Do you understand the ques-

tion?

A. No.

Mr. WOODWORTH.—Q. Do you remember

what took place in the court when yow wanted to
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become a citizen? You cannot remember now what

took place, can you?

A. I don't understand you.

Q. You went to the court to become a citizen ?

A. Yes, sir.

Q. Who went with you at the time?

A. Frank Johnson went with me, and I met Mr.

Hohngren up tliere.

Q. He did not go with you?

A. No, sir.

Mr. McKINLEY.—I will ask the Court to allow

the reporter to read that. Probably the jury did not

understand that question and answer.

Mr. WOODWORTH.—I think they understood

it.

Q. Did Mr. Holmgren ask you for a cent of

money? A. No, sir.

Q. You did not pay him uny mone}^ ?

A. No, sir.

Q. Will you kindly tell the jury just what the

questions were that the Judge asked you at that time

when you went to the court. Do you remember

what questions he asked you?

A. I don't remember all that.
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Q. Do you remember what the clerk said to you

when you were sworn, when you took an oath*? Do

you remember what the clerk said ?

A. Yes, sir.

Q. What did he say?

A. He asked how long my witnesses knew me.

Q. That is what the clerk said?

A. Yes, sir.

Q. Do you mean to say that the clerk asked you

the questions or did the Judge?

A. I don't know.

Q. You don't remember just what took place, do

you ? You cannot tell now just what took x^lace some

three years ago in that courtroom?

A. No, sir.

Q. You cannot tell whether Mr. Holmgren was

sworn at all? A. Yes, sir, I remember that.

Q. You remember what?

A. That they swore him.

Q. Were you sworn? A. I think so.

Q. You are not sure about that. What was the

first question that the judge asked you?

A. I don't remember.

Q. What was the last question he asked you?

A. I don't remember.

Q. Do you remember whether you were sworn in

the courtroom or in the clerk's office?
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A. I don't remember that.

Q. You do not remember that?

A. No, sir.

Q. Can you remember what the judge's name

was? A. No, sir.

Q. Can you remember what the clerk 's name was ?

A. No, sir.

Q. You cannot say now whether the clerk swore

you or not? A. No, sir.

Q. Or whether he swore Johnsen?

A. No, sir.

Q. Or whether he swore Holmgren?

A. No, sir.

Q. Did you apply to the Board of Local Inspec-

tors here, for the purj)ose of getting a license?

Mr. McKINLEY.—I object to the question as in-

competent, irrelevant and immaterial; it has noth-

ing to do with the case at all and is not proper cross-

examination.

The COUET.—I overrule the objection.

Mr. WOODWORTH.—Q. Do you apply to the

Local Board of Inspectors for the purpose of becom-

ing a second mate ? A. Yes, sir.

Q. Did you there write out a statement and swear

to it at the time?
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Mr. McKINLEY.—I think that is objectionable.

The COURT.—It is a preliminary question.

A. I do not understand.

Mr. AVOODWORTH.—Q. Is this your signature

here (handing a paper to the witness) ?

A. Yes, sir.

Q. Did you write this paper out yourself?

A. Yes, sir.

Q. You did? A. Yes, sir.

Q. All of it? A. Yes, sir.

Q. Excepting the signature of the officer and the

other gentleman? A. Yes, sir.

Q. And did you make the statement there of your

service at sea? A. Yes, sir.

Q. Did you say you had been to sea for eleven

years as a seaman?

Mr. McKINLEY.—One moment.

The COURT.—Do 3^ou desire to introduce that

paper in evidence?

Mr. WOODWORTH.—Yes.

The COURT.—Let me see it.

Mr. WOODWORTH.—It will be followed by

other proof. He stated here he came on some Finn-

ish vessel as I understood, and I desire to impeach

his testimony. ... _.
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The COURT.—What is the objection to the

paper. What is the date of that paper ?

Mr. McKINLEY.—April 5th, 1905, and sworn to

May 9th, 1905, apparently. This is objected to as

incompetent, irrelevant and inmiaterial, as not re-

sponsive to any issue in the case at all and as not

proper cross-examination of this witness.

The COURT.—On what do you base the claim it

is competent?

Mr. WOODWORTH.—To impeach the testimony

of the witness.

The COURT.—In what way?

Mr. WOODWORTH.—He states he came here

on a Finnish vessel. I propose to show that he has

rendered service on other vessels. It is offered for

the purpose of impeaching the testimonj^ of the wit-

ness showing he has made different statements to

the one in this document and the one on the stand.

Mr. McKINLEY.—It is irrelevant nd incompe-

tent for that purpose. It does not and cannot im-

peach the witness.

The COURT.—It is a very singular thing. The

counsel for the defendant does not state wherein it

impeaches the testimony of the witness and the prose-
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cuting attorney, for some reason does not desire to

say in what respect it does not.

Mr. WOODWORTH.—I will be frank with the

Court. I desire to show that this defendant has

made different statements at different times and I

can readily show that he has.

The COURT.—What is the particular ground on

which you object to this"?

Mr. McKINLEY.—I do not think it has anything

to do with the case.

Mr. WOODWORTH.—I submit it has.

Mr. McKINLEY.—It is a list of service on ves-

sels not in any way comiected with the case at all;

no contradiction of anything that the witness has

said on direct examination.

The COURT.—I do not see that it contradicts the

testimony of the witness in any respect. I do not

understand just why any objection should be made

to the document. The witness here states—this

statement is made on May 19th, 1905—that he served

on certain American vessels, the steamer "West-

port," the "Prentis," the "Albion River," the

"Phoenix," the "Fulton," the "Gualala" and the

"Rival." The time would make three years and a

half.
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Mr. McKINLEY.—I withdraw the objection.

The COURT.—The witness testified he did not

eome to this port until February 22d, 1901. This

oath was taken more than four years after that date,

so that it could be true that he did not come here until

the 22d of February, 1901, and that he could have

served on all these steamers just as he states here?

Mr. WOODWORTH.—It could be true but might

not be true.

The COURT.—I will sustain the objection to the

paper.

Mr. WOODWORTH.—The District Attorney

withdrew it.

The COURT.—He does when he finds the docu-

ment has no bearings on the case, and there is no

occasion for objecting to it.

Mr. WOODWORTH.—I offer the document, if

your Honor please.

The COURT.—I iiile it out because it does not

tend in any degree to contradict the testimony of

the witness. It might as well be ruled out now as

to argue it before the jury.

Mr. WOODWORTH.—We think it does and it

will impeach his testimony in a very important de-

gree. That is the purpose of offering the document.
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The COURT.—I do not see how it does.

Mr. WOODWORTH.—I ^^ill take an exception.

Q. Now, Mr. Werta, did you ever serve on the

steamer "Westport"? A. Yes, sir.

Q. How long did you serve on her?

A. I don't remember exactly; about four months.

Q. Did you ever serve on the steamer "Prentis'"?

A. Yes, sir.

Q. How long were you on her?

A. About eleven months.

Q. Did you ever serve on the steamer "Albion

River"? A. Yes, sir.

Q. For what period of time ?

A. Before she went ashore.

Q. Did you ever serve on the steamer '"Phoe-

nix"? A. Yes, sir.

Q. For how long a period of time?

A. About six or seven times; no, about four or

five times.

Q. How long a time altogether did you serve on

her? A. About two years.

Q. But you can recall it is about two years?

A. No, I don't say that.

Q. What do you say?

A. I don't remember exactly.

Q. Was it one year?
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Mr. McKINLEY.—It seems to me, if your Plonor

please, this is immaterial.

The COURT.—He can ask this witness how many

vessels he served on and the length of time he served,

and if he can show, although the witness has stated

in that paper he only serv^ed three years and a half,

that he sei^'ed fifteen years, he can do it.

Mr. WOODWORTH. —Q. How long did you re-

main on the "Phoenix'"?

A. I don't remember exactly.

Q. About—not exactly ; I don 't want to know the

day and month ?

A. About 17 months and a half.

Q. Do you know the steamer "Fulton"?

A. Yes, sir.

Q. How long did you serve on her?

A. I don't remember exacth\

Q. How long, about?

A. About three or four months.

Q. Do you remember the steamer "Gualala"?

A. Yes, sir.

Q. How long were you on her?

A. About a month.

Q. Tlie steamer "Rival"? A. Yes, sir.

Q. Were you on her? A. Yes, sir.

Q. All these were American vessels?
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A. Yes, sir.

Q. Plying between here and other countries'?

A. No, sir, on the coast.

Q. What other American vessels did you serve on

here? A. On schooners.

Q. For how long a time?

A. I don't remember how long a tune.

Q. About. Have you a good memory or a poor

memory?

Mr. McKINLEY.—I object to the question.

Mr. WOODWORTH.—That is obvious that he

has a poor memory.

Q. How long have you served at sea ?

A. About eleven years.

Q. What otlier American vessels did you serve

on besides these to which I have called your atten-

tion? A. I cannot remember.

Q. How^ is it you can remember these ones to

which I have called your attention and you cannot

remember others?

Mr. McKINLEY.—I object to the question as in-

competent, irrelevant, inunaterial and not proper

cross-examination.

The COURT.—I overrule the objection.

A. I do not understand the question.
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Mr. WOODWORTH.—Why cannot you remem-

ber the others'?

The COURT.—He says he does not understand

you. It is very evident he does not. He has an

imperfect understanding of the language.

Mr. WOODWORTH.—Q. Why cannot you tell

us the names of other American vessels that you

served on and can remember these that I have called

your attention to?

A. I sensed on a couple of schooners.

Q. Is that all? A. Yes, sir.

Q. Did you serve on any other American vessels ?

A. I might have about two or three days.

Q. When you went up to the Court did the Judge

ask you how long you had been here ; do you remem-

ber that? A. No, sir.

Q. He did not ask you how long you had been

here; do you remember that? A. No, sir.

Q. You are sure about that? A. Yes, sir.

Mr. McKINLEY.—Do you understand that ques-

tion?

A. I don't understand.

Mr. WOODWORTH.—Q. The Judge did not

ask you how long you had been here?

A. Yes, sir.;
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Q. You remember that now ?

A. Yes, sir.

Q. When did you tell him.

Mr. McKINLEY.—It seems to me this is not

cross-examination. However, let it go.

Mr. WOODWORTH.—Q. What did you tell the

Judge ? Do you remember what you told the Judge ?

A. Frank Johnson told him seven years.

Q. I am not asking you what Frank Johnson told

him. What did you tell the Judge?

A. Frank Johnson said seven years.

Q. What did you tell the judge? Did you not

tell the judge anything? A. I don't think so.

Q. You did not say anything to the Judge? Do

3^ou mean that?

A. I don't remember exactly; I know Frank John-

son said seven years.

Q. Did the Judge ask you how long you had been

in the United States, in this country ; do you under-

stand that?

A. Yes, sir, he said seven years.

Q. Did you say seven years ?

A. Frank »Tohnson did.

Q. I am not asking you about Frank Johnson.

The COURT.—A good deal would depend on how

this man was naturalized. If he was naturalized as a
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minor he might be asked the question. Then they

might have asked him how old he was when he came

to the country.

Mr. WOODWORTH.—Q. Do you remember

whether the Judge asked you any questions or not ?

A. Yes, sir, he asked some questions.

Q. Did he ask you how long you had been here in

this country?

A. Yes, sir, and Frank Johnson told him seven

years.

Q. I am asking you what you told the Judge. Did

the Judge ask you how long you had been in the

United States ? Do you understand that question ?

A. Yes, sir.

Q. Did you answer that question? Do you re-

member whether you answered the question at all ?

A. I did not understand English at that time.

. Q. You did not understand English at that time ?

A. I did not understand very much.

Q. You did not understand what was going on at

that time ? A. Not much.

Q. And that was some three years ago ?

A. Yes, sir.

Q. Have you ever been arrested for perjury com-

mitted at that time ? A. No, sir.

Q. You never have been arrested?
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A. No, sir.

Q. Have you been promised by Mr. Taylor or the

officer that they would not prosecute you if you would

testify here? A. No, sir.

Q. What did they tell you?

A. They did not tell me nothing.

Q. Did they ask you to be a witness ?

A. No, sir.

Q. Never asked you to be a witness ?

A. No, sir.

Q. How did you come to this courtroom?

Mr. McKINLEY.—Did you understand the ques-

tions asked you?

A. I don't understand lots of them.

Mr. WOODWORTH.- -Q. Did you understand

my last question ?

A. About the Court—Taylor arrested me.

Q. What did he tell you about not putting you in

jail?

A. Nothing. He arrested me and asked me what

time I came to this county.

Q. I ask you this question : did any public official

promise you that they would not prosecute you if you

testified for the Goverment ?

A. I don't understand that.

Q. At any rate you are not in jail now?
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A. No, sir.

Q. And there is no charge against you? You

have not been arrested ?

A. I have been five months in jail.

Q. You are not in jail now?

A. No, sir ; I got a bond.

Q. Is there any charge pending against you ?

A. I don't know.

Q. Is it not a fact that you are a witness here for

the Government, and that you were put in jail as a

detained witness for the Government? (Addressing

the Assistant United States Attorney.) You will

concede that is true ?

Mr. McKINLBY.—I wiU concede whatever the

records of the Couii; show.

Mr. WOODWORTH.—The records show that.

Q. Did you say that the defendant came to j^our

place or came to you and took your paper?

A. Who?

Q. Mr. Holmgren? A. I did not say that.

Q. What did you say ?

A. He asked me for my papers.

Q. Did you give them to him ? A. Yes, sir.

Q. Is it not a fact that you went to him yourself

and said "You keep my papers; you take care of

them for me"?
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A. No, sir ; he asked me for my papers.

Q. I want to ask you whether you know these

gentlemen? Do you know E. Falk, a sailor on the

''Phoenix" with you? A. Yes, sir.

Q. And Adolp Backman also on the ''Phoenix"

wdth you? A. I don't remember.

Q. Do you know Gus Magnussen?

A. No, sir.

Q. Do you remember L. T. Green?

A. I don't remember him.

Q. You cannot remember the names of the men

who were on these vessels with you ?

A. No, sir.

M. M. DAVIS, called for the United States, sworn.

Mr. McKINLEY.—Q. Mr. Davis, do you reside

in San Francisco? A. Yes, sir.

Q. You are the chief deputy County Clerk in the

City and County of San Francisco ? A. Yes, sir.

Q, And as such Chief Deputy County Clerk, had

you the custody of the naturalization records of the

City and County of San Francisco in the Superior

Court? A. Yes, sir.

Q. Did you have such an official record of natu-

ralization in the City and County of San Francisco,

known as Book "A" of Naturalization?

A. Yes, sir.
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Q. What has become of that book at the present

time ? A. It was destroyed by fire.

Q. That is, the fire that destroyed the records in

the City Hall about the 18th or 19th of April, 1906,

is that right?

A. Destroyed on the 18th of April, 1906, in the

fire.

Q. That book was destroyed by fire on the 18th of

April, 1906? A. Yes, sir.

Cross-examination.

Mr. WOODWORTH.—Q. Have you looked for

that particular book since the earthquake and fire ?

A. I made a search for all books that remained in

our office after the fire and was not able to find any.

THOMAS F. O'NEILL, called for the United

States, sworn.

Mr. McKINLEY.—Q. You are the Sheriff of the

City and County of San Francisco?

A. Yes, sir.

Q. On the 31st day of May, 1906, you were a dep-

uty County Clerk in the City and County of San

Francisco, were you not ? A. Yes, sir.

Q. I show you what purports to be a certified copy

of the record of judgment of naturalization of one

Frank Werta, an alien, and ask you to state whether
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or not that is a certified copy of the act of naturali-

zation of Frank Werta made out by yourself, that is

a certificate made by yourself ?

Mr. WOODWOETH.—Before he answers let me

see that.

A. Yes, sir, that is my signature.

Mr. McKINLEY.—Q. That is a certified copy.

You took that copy from the book in which the judg-

ment appears, and that is a correct and exact coi^y of

it? A. Yes, sir.

Q. The seal of the Suj^erior Court is attached ?

A. Yes, sir.

Mr. McKINLEY.—I now offer the certified copy

of the judgment of naturalization of Frank AVerta in

Department Three on the 21st of September, 1903, in

evidence.

Mr. WOODWORTH.—I object that the proper

foundation has not been laid, and also that it is in-

competent, irrelevant and immaterial.

The COURT.—I overrule the objection.

Mr. WOODWORTH.—I will take an exception.

(The document is marked United States Exhibit

No. 1 and is as follows :)
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United States Exhibit No. 1.

No. 288.

CERTIFIED COPY OF ACT OF NATURALIZA-
TION.

In the Superior Court of the State of California, in

and for the City and County of San Francisco.

Present: Honorable FRANK H. KERRIGAN,
Judge.

Department No. 3.

In Open Court, this 21st day of Sept. 1903.

In the Matter of the Application of FRANK
WERTA, 241/2 Perry St., An Alien, to Be-

come a Citizen of the United States of Amer-

ica.

Be it remembered, that on the 21st day of Sept.

1903, Frank Werta, an applicant to become a citizen

of the United States appeared in open court before

Honorable Frank H. Kerrigan, Judge, of the Su-

perior Court within and for the City and County of

San Francisco, State of California, accompanied by

Gustav Holmgren and Frank Johnson, his witnesses,

and thereupon the applicant and his witnesses were

duly sw^orn and each examined in open court before

the Judge thereof ; and the testimony of the applicant

and each of his witnesses, so far as applicable, was

then and there reduced to writing in the form of affi-

davits, and has not been entered of record in this pro-
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ceeding. The Court finds that the said applicant was

born in Finland. That he has resided in the United

States eontimioiisly for more than five years last past

and within the State of California during all of the

year last past. That the applicant has (1) not here-

tofore made declaration under oath of his intention

to become a citizen of the United States. The appli-

cant was born on 3d day of May, 1879, and came to

the United States in the year 1896, and has resided

within the United States ever since, and in the State

of California for more than one year last past. It

has been bona fide his intention for more than two

years to become a citizen of the United States, and

he has declared that he will support the constitution

of the United States and renounce and abjure all al-

legiance and fidelity to every foreign prince, poten-

tate, state or sovereignty whatsoever, and particu-

larly to the Czar of Russia, of which he has hereto-

fore been a subject. (4) That the applicant, during

the time of his residence in the United States, has be-

haved as a man of good moral character. That he is

attached to the principles of the Constitution of the

United States and well disposed to the good order

and happiness of the same. That when the applicant

was admitted to the United States, to wit, on or about

the 12th day of May, 1896, he was not one of any

class of aliens excluded from admission into the
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United States by the terms of "An Act to Regulate

the Immigration of Aliens into the United States,"

approved March 3, 1903. He was not then an idiot,

insane person or epileptic, nor a person who had been

insane within the five years previous to his admission,

nor was he a person who had had two or more at-

tacks of insanity at any time. He was not then a

pauper, a professional beggar, or a person likely to

become a pviblic charge. He was not then afflicted

with a loathsome or dangerous contagious disease.

It also appears that the applicant, prior to his ad-

mission had not been convicted of a felony or other

crime or misdemeanor involving moral turpitude.

He was not then a polygamist, anarchist or a person

who believed in or advocated the overthrow by force

or violence of the government of the United States,

or of all government or of all forms of law. He did

not then believe in or advocate the assassination of

public officials. It also appears the applicant has not

at any time procured or attempted to bring into the

United States any prostitute or women for the pur-

pose of prostitution.

The Court further finds that the applicant does not

disbelieve in, and is not opposed to, all organized gov-

ernment. That he is not a member of, or affiliated

with, any organization entertaining or teaching dis-

belief in, or opposition to, all organization govern-
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ment. That he does not advocate or teach the duty,

necessity or propriety of the unlawful assaulting or

killing of any officer or officers, either of specific in-

dividuals or of officers generally of the government

of the United States, or of any other organized gov-

ernment, because of his or their official character.

The said applicant, now in oj)en court, declaring

on oath that he absolutely and entirely renounce and

abjure all allegiance and fidelity to every foreign

prince, potentate, state or sovereignty whatsoever,

and particularly to the Czar of Russia, of which he

was before a subject or citizen, and having taken in

the prescribed form, his oath that he will support

the Constitution of the United States of America.

Now, therefore, it appearing that the applicant has

in all things complied with and observed the laws

regulating the naturalization of aliens, it is by the

Court adjudged, order and decreed that the said ap-

plicant be, and he is hereby, admitted and declared to

be a citizen of the United States of America.

(Signed) FRANK H. KERRIGAN,

Judge.

Office of the Clerk of the Superior Court,

City and County of San Francisco,

State of California,—ss.

I, John J. Greif , County Clerk and ex officio Clerk

of the Superior Court, in and for the City and
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County of San Francisco, State of California, said

Court being a Court of Record, having connnon law

jurisdiction and a clerk and seal, do certify that the

within is a true copy of the Act of Naturalization of

Frank Werta as the same appears on the Records of

said Court, now in my office.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Court, this 31st day of

May in the year of our Lord one thousand nine hun-

dred and five, and in the year of our Independence

the one hundred and 29th.

[Seal] JOHN J. GREIF,

Clerk.

By Thos. F. O'Neil,

Deputy Clerk.

[Endorsed] : Superior Court, City and County of

San Francisco, State of California. Act of Naturali-

zation of Frank Werta.

Cross-examination.

Mr. WOODWORTH.—Q. Is this your handwrit-

ing—all of it?

A. Let me see that red ink. (After examina-

tion.) That is not.

Mr. McKINLEY.—We don't care anything about

the red ink.
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The WITNESS.—The red ink is not mine.

Mr. WOODWORTH.—Q. How about the eras-

ures, were they made by you ? A. Yes, sir.

Q. How did you come to make the copy ?

A. Some one wanted to get a certified copy of the

record.

Q. When did you make this copy?

A. On this date.

Q. On the 21st of May, 1905 ?

A. Yes, sir.

Q. For whom did you make this copy?

A. I cannot recall.

Mr. McKINLEY.—We will show that.

Mr. WOODWORTH.—Q. You know nothing of

what transpired in court on the 21st day of May.

1905?

A. No, sir ; that was taken from the book.

Q. Is that a copy of the entire proceeding as it

took place in court?

A. It is a certified copy of the record.

Q. And that is the entire record in the case?

A. Yes, sir ; I believe it is.

Q. You are not sure about it ?

A. I am pretty sure that is the act of naturaliza-

tion.
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Mr. McKINLEY.—We have no further questions

to ask, Mr. Werta.

(An adjournment is here taken until 2 P. M.)

Afternoon Session.

ALBERT HOUSTON, called for the United

States, sworn.

Mr. McKINLEY.—Q. Where do you reside ?

A. In Oakland at present.

Q. What is your business?

A. At present I am doing nothing.

Q. You were formerly a deputy county clerk of

the office of the County Clerk of the City and County

of San Francisco? A. Yes, sir.

Q. During what period did you hold that office ap-

proximately? A. From 1895 to 1906.

Q. During any of that period were you in charge

of the naturalization department in the County

Clerk's office? A. Yes, sir.

Q. During what period approximately ?

A. About the last four years. .

Q. Do you know the record of naturalization and

official document or official record of the County

Clerk 's office known as Book "A " ? A. Yes, sir.

Q. There was such a book when you were in the

office? A. Yes, sir.
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Q. I show you now a form which appears to be

pasted together on transparent paper entitled—I will

state what it purports to be. It purports to be an

affidavit of applicant—an affidavit of two witnesses

in a naturalization matter. Disregarding the written

portions of this document, and looking simply at the

printed portions and the blanks, I will ask you to

state whether or not that is the identical form of affi-

davit of applicant and witnesses which appeared and

was in used in Book "A" of official records about

which I have been asking you .

Mr. WOODWORTH.—Before the witness ans-

wers the question I should like to examine the paper.

Mr. McKINLEY.—I am not calling attention to

the written portions or the red ink lines, and I call

attention to both sides of the docmnent.

Mr. WOODWORTH.—I should like to ask the

witness a few questions. I want to know if he pasted

this together himself.

The COURT.—He is not asked any such question

as that. He is asked whether that is the fonn.

Mr. McKINLEY.—Q. I want to know whether

that is the fonn in use in Book "A," which has al-

ready been proven to be destroyed.

Mr. WOODWORTH.—I object to the question
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as irrelevant, and it is not the best evidence to be ob-

tained.

The COURT.—Let me see it.

Mr. WOODWORTH.-It is also incompetent

irrelevant and immaterial.

The COURT.—(After examination.) I do not

see the materiality of it.

Mr. McKINLEY.—We expect to show that this

defendant, Gustav Holmgren, signed and swore to an

affidavit identical in form with the affidavit which is

here. We expect to supplement this testimony of

course by showing how those blanks were filled in.

In other words, what was upon that record. We
want to establish this as the record that appears in

Book ''A." It is in testimony that Book '^A" has

been destroyed. We expect to show that the record

of naturalization of Frank Werta was in Book "A,"
and that this is the form of affidavit and judgments

which appeared in that Book "A." We then pro-

pose to show exactly what that affidavit of Gustav

Holmgren contained. We have shown the destruc-

tion of the record. It seems to me this is the only

way to do it.

Mr. WOODWORTH.— You cannot show it by an

affidavit in some other case.
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The COURT.—I will sustain the objection to the

introduction of this paper.

Mr. McKINLEY.—I have not offered it yet. I

probably will wish to do so afterwards.

The COURT.—It is not necessary to go any fur-

ther with it because I do not see the particular rele-

vancy of this paper as a paper. You will have no

difficulty in proving by witnesses who know what

must have been testified to there. Maybe some of

them may remember. In any event the Judge who

presided in that Court, I suppose, knows the general

form in which it was done. I have no doubt whatever

that a witness appearing in a naturalization proceed-

ing in any court must have testified to facts showing

that the apx3licant was entitled to be admitted as a

citizen before the Court would make the order of

naturalization.

Mr. McKINLEY.—I propose to show that that was

the identical form.

The COURT.—I do not think it makes any differ-

ence what the form. The question here is, was there

such a naturalization proceeding as this that you set

up in this indictment. In that proceeding was this

defendant a witness, and did he testify in that pro-
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ceeding to the matters which you allege in the indict-

ment, was his testimony false.

Mr. McKINLEY.—I propose to show that his testi-

mony was reduced to writing and was in this fonn.

The COURT.—You can prove it by somebody who

knows it.

Mr. McKINLEY.—I can supplement this proof by

testimony as to exactly what was in the affidavit of

Mr. Holmgren. I expect to do that.

The COURT.—Just put your witness on the stand.

Mr. ISIcKINLEY.—Does your Honor decline to

allow the question as to this 1

The COURT.—My impression is that that parti-

cular is not material in this case.

Mr. McKINLEY.—I will ask the question in this

way—

The COURT.—I do not propose to let that paper

go in evidence and it is not necessary to ask an}-

questions about it.

Mr. McKINLEY.—Does your Honor decline to

permit me to ask the witness this question: if he

knows the form of affidavit contained in Book ''A."
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Mr. TTOODWORTH.—He has already testified to

that.

The COURT.—What difference does it make if he

does or not?

Mr. McKINLEY.—I propose to ask him to give it

to us. I do not care whether this paper goes in so

long as the record shows what was in that affidavit.

The COURT.—I do not think that is the way to

prove it. There are certain presimiptions that are as

strong as proof can be. There is a presumption that

if a person appears as a witness, and upon his testi-

mony the Court finds a certain fact, that is a strong

presumption in the absence of any evidence to rebut

it that the testimony of the witness justified the find-

ing of the Court. When you get that you have got

enough.

]\Ir. McKINLEY.—The testimony is sho\\Ti in this

case by two' witnesses. This is the only witness who

is now on trial. I wish to show word for word just

what he testified to.

The COURT.—Put your witnesses on the stand

who know the facts.

F. A. DURYEA, called for the United States,

sworn.
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Mr. McKINLEY.—Q. You are an attorney at law

connected with the United States Attorney's office!

Mr. WOODWORTH.—May I ask the object of

this?

The COURT.—It is not necessary for you to know

what the object is. If any question is asked that is

in your judgment not proper you can object to it.

Mr. McKINLEY.—Q. Have you ever had occa-

sion to examine Book "A," page 288, of the Acts of

Naturalization of the Superior Court in the City and

County of San Francisco, State of California, namely

the record of one Frank Werta %

A. I have.

Q. Have you examined that affidavit thoroughly?

I refer particularly to the affidavit of the defendant

Gustav Holmgren, in this caso . A. I have.

Q. And you are familiar with the contents of that

affidavit from such examination? A. Yes, sir.

Q. Have you made or caused to be made a correct

statement of the contents of the affidavit as it ap-

peared in Book "A"? A. Yes, sir.

Q. Is that it there (pointing) ?

A. Yes, sir, I have a correct transcript of it here

showing the affidavit as it appeared in Book "A,"

page 288.
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Mr. McKINLEY.—I offer this form in evidence

just as it is.

Mr. WOODWORTH.—I object to it as incompet-

ent and irrelevant and the proper foundation is not

laid. It is a most remarkable proceeding.

The COUET.—There is no question in the world

but what a witness who has seen that record may testi-

fy to the contents of it. If he has any memory that

will enable him to do it. If this witness has made a

copy of it he may testify that it is a copy, and it goes

to the jury for what it is worth. There is no doubt

about that.

Mr. WOODWORTH.—I will take an exception.

The COURT.—Let me see what that paper is. (To

the witness.) You say this is a copy of the affidavit

as it appeared in the book %

A. I will explain to the Court how that was made.

As the court knows I was in the former trial of this

case, and had occasion to examine that affidavit par-

ticularly and to read it over several times. Of course,

I cannot remember every word that was in that par-

ticular affidavit, but taking the form of the affidavit

used in Book "A," the printed form, I filled in the

evidence given by the witness Holmgren in that af-

fidavit from my memory, which I remember par-
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ticularly and sjoecifically. There is not any question

about my memory in that respect.

Mr. WOODWORTH.—Q. When did you make

this copy?

A. I had it made this morning. I had it struck

off on the typewriter this morning.

Q. You did not copy it from the official record?

A. Not from the original record, no.

Q. But from other records ?

A. The printed form of the affidavit, which I know

to be the form that was used in Book ^'A."

Q. You filled in these dates from your own per-

sonal memory? A. Yes, sir.

Mr. WOODWORTH.—I object to that paper, if

your Honor please.

The COURT.—The objection is overruled; it will

go in evidence.

Mr. WOODWORTH.—I will take an exception.

(The paper is marked United States Exhibit 2 and

is as follows
:

)

United States Exhibit No. 2.

AFFIDAVIT OF WITNESS.

State of California,

City and County of San Francisco,—ss.
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I, Gustav Holmgren, being j&rst duly sworn, do de-

pose and say I am a citizen of the United States, and

my place of residence is 158 Perry St. I have re-

sided in the State of California 14 years. I am well

acquainted with 2414 Perry St., an applicant to be

made a citizen of the United States, and have known

him 7 years. I know the said applicant has re-

sided within the United States continuously for the

7 years last past ; that his place of residence has been

at San Francisco. I know the said applicant has re-

sided within the State of California during all of

the year last past. (5) I know the applicant came

to the United States about the year 1896, and that

he has resided within the United States ever since.

The applicant was a minor under the age of eigh-

teen 3'ears when he came to the United States. I

know him well and believe it has been bona fide his

intention, for more than two years, to become a citi-

zen of the United States. (6) I further depose

and say that during all my acquaintance with the

applicant he has behaved as a man of good moral

character, and I believe he is attached to the prin-

ciples of the constitution of the United States, and

well disi)osed to the good order and happiness of

the same.

At the time I first became acquainted with the

applicant he was not one of an}' class of aliens ex-
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eluded from admission into the United States by

the terms of "An Act to Regulate the Immigration

of Aliens into the United States," approved March

3, 1903. That is to say, he was not then an idiot,

insane person or epileptic, nor was he a person who

had been insane within the five years previous to

his admission, nor was he a person who had had

two or more attacks of insanity at any time. The

applicant was not then a pauper, a professional beg-

gar or a person to become a public charge. He was

not then a person afflicted with a loathsome or with

a dangerous contagious disease. He was not then a

polygamist, anarchist, or a person who believed in, or

advocated the overthrow by force or violence of the

Goverimient of the United States, or of all govern-

ment, or of all forms of law. He did not believe in

or advocate the assassination of public officials.

I further depose and say, from my Imowledge of

the applicant and his history, that I fully believe

his physical, mental or moral character and condi-

tion was the same at the time I first became ac-

quainted with him as it was when he secured ad-

mission to the United States. I further depose and

say that I firmly believe, and have no knowledge

or information to the contrary, that the applicant,

before his admission to the United States, had never

been convicted of a felonv or other crime or misde-
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meanor involving moral turpitude. I firmly believe

and have no knowledge or infomiation to the con-

trary, that applicant has not, at any time, procured
or attempted to bring into the United States any
prostitute or women for the purpose of prostitution,

nor was he one deported as being imder offer, solici-

tation, promises or agreements to perfomi labor or
sei-rices contrary to the provisions of law.

I futher depose and say that I know the behavior
and sentiments of the applicant, and declare he is

not one who disbelieves in, or is opposed to, all or-

ganized goverimient. I know his associates and
firmly believe he is not a member of, and is not af-

filiated with, any organziation entertaining or teach-

ing disbelief in or opposition to all organized gov-

ernment. The applicant does not advocate or teach
the duty, necessity or propriety, of the unlawful as-

saulting or killing of any officer or officers, either of

specific individuals or of officers generally of tlie

government of the United States, or of any other

organized government because of his or their official

character.

I fully believe and have no knowledge or informa-

tion to the contrary, that the applicant will, if natur-

alized, make a worthy, peaceable and loyal citizen of

the United States of America.

G. HOLMGREN.
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Subscribed and sworn to before me this 21st day

of Sept., 1903.

ALBERT B. MAHONY,
Clerk.

By Thos. J. Quinn,

Deputy Clerk.

THOMAS J. QUINN, called for the United

States, sworn.

Mr. McKINLEY.—Q. Where do you reside ?

A. 3039 Twenty-second street.

Q. In the city and county of San Francisco?

A. Yes, sir.

Q. On the 21st day of September, 1903, what, if

anything, was your official position?

A. Clerk of department three of the Superior

Court.

Q. You were a deputy county clerk of the city

and county of San Francisco, State of California,

were you ? A. Yes, sir.

Q. And the courtroom clerk of department No. 3?

A. Yes, sir.

Q. Who was the Judge of that department at that

time? A. Judge Frank H. Kerrigan.

Q. The courtroom of that court was in the City

Hall in this city? A. Yes, sir.

Q. Now, Mr. Quinn, I will ask if you had occasion

to examine the record of naturalization of one Frank
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Werta, contained in Book ''A" of Acts of Xaturali-

zation, at page 288 ? Have you seen that record f

A. Yes, sir.

Q. State whether or not that record bore your

signature as the deputy' county clerk who swore the

witnesses in that proceeding?

A. Yes, sir, it had my signature.

Q. Having seen your signature uj)on that record,

would you say or will you say whether or not you

swore the witnesses in that proceeding?

A. I have got no independent recollection of it.

It is my usual custom.

Q. I do not expect a man to have an individual

recollection about every individual case, but your

signature appeared ux^on that record?

A. Yes, sir.

Q. And the seal of the Superior Cotirt?

A. Yes, sir.

Q. In other words, that record purported to say

did it not that the testimony therein contained was

subscribed and sworn to before you as deputy county

clerk in your official capacity? A. Yes. sir.

Q. So that any witness who appeared in that pro-

ceeding, Gustave Holmgren, Frank Johnson, or any

other person, was sworn by you?

A. It has been mv custom.
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Cross-examination.

Mr. WOODWOETH.—Q. You are simply testi-

fying as to what your custom is. This occuri-ed a

long time ago. Are you able to testify to-day in

this courtroom, before this jury, that on that par-

ticular date, you personally administered an oath to

Mr. Holmgren?

A. No, sir, I could not say that.

Q. You cannot say that? A. No, sir.

The COURT.—Q. If you certified that you did

administer that oath you know that you did do it,

or else that you made a false record, don't you?

A. I know if they signed it, they were sworn.

Q. That is the question put to you. The district

attorney says, the record shows that you adminis-

tered that oath and certified that you did. Assuming

that to be so, are } ou able to say whether you did ad-

minister the oath? Have you any doubt about it?

A. No, sir, I have not any doubt about it.

Mr. WOODWOETH.—Q. But you are not able

to say that you did administer the oath, at the pres-

ent time, to Mr. Werta?

A. I say that it was my custom.

Q. But you cannot swear to the jury that you per-

sonally administered an oath to tliis defendant on

that particular day, can you?
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A. No, sir, my best recollection is that I did,

though.

Q. You cannot swear positively that you did'?

The COURT.—Q. Can you state positively that

you did not make a false record on that day ? Are

you positive of that?

A. I am positive of that, or any other day.

Mr. WOODWORTH.—Q. Where did you swear

these people, in the courtroom?

A. In the courtroom.

Q. How many of these cases did you have a day

sometimes ?

Mr. McKINLEY.—I do not see that that is ma-

terial. I

—

Mr. WOODWORTH.—It is for the purpose of

testing the memory of the witness.

The COURT.—I do not see that it is material.

Mr. WOODWORTH.—I desire to show that there

were a great many cases, and that the blanks were

filled out and signed before.

The COURT.—If you want to show by the wit-

ness that he was in the habit of making false records

you can do it.

Mr. WOODWORTH.—That is not the intention.
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The COURT.—I undertake to say that any pub-

lic officer who signs a record and certifies to a fact

before the act has taken place, that that is a false

record. He cannot make up a record in anticipa-

tion of something that is to be done.

Mr. WOODWORTH.—It is very frequently done

in order to save time.

Q. How many cases did you have a day some-

times? A. Seven or eight.

Q. Sometimes a great many more?

A. Yes, sir.

Q. Would you make out the blank as each one

of these persons were admitted to become a citizen,

or bunch all of them together?

]Mr. McKINLEY.—I do not see that that is ma-

terial.

The COURT.—I think you have proceeded far

enough, Mr. Woodworth.

Mr. WOODWORTH.—Q. How long were you

deputy county clerk?

A. Half of 1902, all of 1903, and a portion of

1904.

Q. Has it ever hapened that you made mistakes

in entries, on dockets, or in the minutes?

Mr. ^McKINNEY.—I object to that as immaterial.
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The COURT.—I sustain the objection.

Mr. WOODWORTH.—I will take an exception.

Q. Has it ever happened that you signed these

blanks when afterwards they were canceled by the

Court, or for some reason not used ?

Mr. McKINLEY.—I object to the question as im-

material.

The COURT.—I sustain the objection.

Mr. WOOODWORTH.—I will take an exception.

Q. Has it eyer happened that you signed a num-

ber of these blanks before using them, when you had

a number of these cases'?

Mr. McKINLEY.—I object to the question as im-

material.

The COURT.—I sustain the objection.

Mr. WOODWORTH.—I will take an exception.

Q. As I understand it, you cannot swear now that

you eyer administered this oath. You cannot recall

as it is three years ago ?

A. I cannot distinctly recall it, but my best recol-

lection, I did.

Q. You simply say, you must haye, because of the

fact that your name is on that document ?

A. Yes, sir.
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JOHN JOKI, caUed for the United States, sworn.

Mr. McKINLEY.—Q. Where do you live?

A. 6 Howard.

Q. In San Francisco? A. Yes, sir.

Q. Where were 5^011 born? A. In Finland.

Q. When? A. 1878.

Q. When did you come first to the United States ?

A. 1901.

Q. On what ship?

A. The ship "Harbinger."

Q. The Russian ship '

' Harbinger '

' was it ?

A. Yes, sir.

Q. About what time in 1901 was that ?

A. I don't remember the month or the date either.

Q. Can you remember any particular thing that

happened about that time so that you can fix it ?

A. No, sir.

Q. Do you know Frank Werta who was on the

witness-stand this morning ?

A. Yes, sir, he was in the same ship.

Q. Frank Werta was on the same ship?

A. Yes, sir,

Q. In other words, he came with you to San Fran-

cisco on the Russian ship "Harbinger" in 1901, is

that right? A. Yes, sir.

Q. Where did you join tliat ship ?

A. South Shields, England.
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Q. Was Werta on that ship when you went on

board ?

A. Yes, sir, he was there before me.

Q. You went from South Shield, England, on the

voyage of that ship to various ports and came to San

Francisco? A. Yes, sir.

Q. And Frank Werta came to San Francisco with

you? A. Yes, sir.

Q. How long were you on that ship with him alto-

gether, about approximately?

A. Eighteen months.

Q. Did you leave that ship ?

A. Yes, sir, I left the ship at San Francisco.

Q. Did Werta leave that ship at San Francisco,

too? A. Yes, sir.

Q. Where did you go when you left tlie ship, you

and Mr. Werta? A. To No. 6 Howard Street.

Q. Was Werta there at the same time?

A. He was there before me.

Q. Werta left the ship before you did ?

A. Yes, sir.

Q. When you left the ship you saw him at No. 6

Howard Street?

A. Yes, sir, he was there before me.

Q. And you have known him ever since that time ?

A. Yes, sir.
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Cross-examination.

Mr. WOODWORTH.—Q. How long have you

known Mr. Werta?

A. I know him about six or seven years.

Q. Do you know whether or not he came to the

United States before he arrived at San Francisco

with you? A. I don't know.

Q. You do not know anything about his move-

ments prior to his arriving in San Francisco?

A. No, sir, I never saw him before I shipped on

that vessel.

Q. Do you know what American vessel he plied

on?

A. No, sir, I don't laiow anything about that.

Q. You simply happened to be on a certain vessel

with him, and arrived in San Francisco with him ?

A. Yes, sir, that is all.

Q. You have had some conversation with Mr.

Werta since this case?

A. No, sir, I meet him here.

Q. Were you not in jail and kept there by the

Government ?

Mr. McKINLEY.—I object to that. We detained

the witness.

The COURT.—Proceed, Mr. Woodworth.
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Mr. WOODWORTH.—Q. Were you not kept in

jail for a long time as a Avitness to testify in this

case? A. Yes, sir.

Q. Did the officers offer you any benefit to tes-

tify? A. Xo, sir.

Q. Did Mr. Werta tell you in this city within the

last two weeks that he had been promised his license

back in case he testified in this case ?

Mr. McKIXLEY.—I object to that as improper

cross-examination.

The COURT.—The objection will be sustained.

Mr. WOODWORTH.—Cannot I show—

The COrRT.—You need not carry that any fur-

ther upon cross-examination.

Mr. WOODWORTH.—I will make him my own

witness for that pui^^ose. Read that question to

liim, Mr. Reporter.

The COURT.—You have not got to your case yet.

You cannot cross-examine this witness any further

upon that point.

Mr. WOODWORTH.—I will have to recall him

at the proper time. I thought I might ask hini the

question now.
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F. O. JOHANSON, called for the United States,

sworn.

Mr. McKINLEY.—Q. You live at No. 6 Howard

Street, in this city ? A. Yes, sir.

Q. And are the proprietor of that place, which

is a hotel, is it not ? A. Yes, sir.

Q. How long have you been the proprietor of

that house ? A. About sixteen years or so.

Q. Do you keep a register of the people who go

to that hotel? A. Yes, sir.

Q. Is that the book that you have there ? (Point-

ing.) A. Yes, sir.

Q. Is there an account in this book, or any rec-

ord in this book, showing the presence in that house

of John Joki ? A. Yes, sir.

Q. And of Frank Werta ? A. Yes, sir.

Q. Do you remember yourself when they were

in there, or about ?

A. Yes, sir, I remember that they were.

O. About when was it? A. In 1901.

Q. "Will you show me the record of their presence

there? Is that the John Joki record (pointing)?

A. Yes, sir.

Q. In whose handwriting is that ?

A. John Christiansen.

Q. He was your bookkeeper at that time ?

A. Yes, sir.
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Mr. WOODWORTH.—I object to the question

and ask that the testimony of the witness be stricken

out on the ground that it was not made by him.

The COURT.—I overrule the objection.

Mr. WOODWORTH.—I will take an exception.

Mr. McKINLEY.—Q. The John Joki entry ap-

pears at page 492. Is page 493 the record as to

Frank Werta ? A. Yes, sir.

Q. Read that.

The COURT.
—

"V\Tiere is the witness who made

this record ?

Mr. McKINLEY.—I will put him on next.

The COURT.—Then you have got through with

this witness.

Mr ^IcKINLEY.—I guess we have.

Mr. WOODWORTH.—Xo questions. I will ad-

mit that these gentlemen made an entry that Mr.

Joki and Mr. Werta arrived at that place at that

time, to save time.

Mr. McKIXLEY.—It is admitted that Frank

Werta and John Joki, who have both testified here,

went in the place of F. O. Johanson at 6 Howard

Street, Frank Werta on the 9th day of March, 1901,

and John Joki on the 12th of March, 1901.
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Mr. WOODWORTH.—Yes.

Mr. McKINLEY.—They both came to that place

at that time.

Mr. WOODWORTH.—Yes, that is admitted.

ALBERT KOLEHAMIER, called for the

United States, sworn.

Mr. McKINLEY.—Q. You are a seaman, are

yon? A. Yes, sir.

Q. Do you know Frank Werta ?

A. Yes, sir, Frank Wertenan.

Q. Sitting down at the end seat at that table

(pointing) is that the man you know?

A. Frank Wertenan.

Q. Known in this country as Frank Werta ?

A. I don 't know.

Q. Is that the man (addressing the witness

Werta). Stand up, Mr. Werta. A. Yes, sir.

Q. You know him? A. Yes, sir.

Q. I will ask you if 3'Ou saw him on the Russian

ship "Harbinger" at the port of San Francisco

somewhere around the 22d of February, 1901 ?

A. Not exactly that day.

Q. Somewhere about that time?

A. Yes, sir.

Q. When did .you see him ?

A. About a week or two after.
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Q. He was on the Russian ship ''Harbinger"

when you saw him ? A. Yes, sir.

Q. That was the time that the Russian ship

"Harbinger" came to the port of San Francisco,

that is right? A. Yes, sir.

Q. Now, did you afterwards see him at the place

of Mr. F. O. Johansen at No. 6 Howard Street %

A. Yes, sir.

Q. You lived there yourself did you not at that

time ? A. Yes, sir.

Q. Do you know the defendant here, Gustave

Holmgren, the man sitting over here (pointing) %

A. Yes, sir.

Q. I will ask you whether or not during the year

1901 you introduced Gustave Holmgren, the defend-

ant, to Frank Werta, or to Franz Wertenan, as you

call him % A. Yes, sir.

Q. You introduced these two men and made them

acquainted? A. Yes, sir.

Q. Can you fix the date when that was ?

A. No, sir, I cannot remember the date. It was

after about three or four months.

Q. By that do you mean three or four months

after Werta came to San Francisco on the Russian

ship "Harbinger"? A. Yes, sir.

Q. And at that time—three or four months af-

ter that time, you introduced this defendant to Frank
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Werta or Franz Wertenan, this man here in the

courtroom? A. Yes, sir.

Q. That was in the City and County of San

Francisco, here in this cit}^ ? A. Yes, sir.

Q. What business was the defendant in at this

time %

A. He was a delegate for the Sailors ' Union.

Q. What else did he do ? A. Nothing else.

Q. Did he not have some business %

A. Not at that time.

Q. Did he not run a cigar business or saloon busi-

ness ? A. No, sir.

Q. That was afterwards? A. Afterwards.

Cross-examination.

Mr. WOODWORTH.—Q. Do you know whether

or not the defendant knew Mr. Werta before you

me them? Will you swear that the defendant did

not know Mr. Werta before you met them togetlier ?

Mr. McKINLEY.—I think that calls for the opin-

ion of the witness.

A. That I don't know.

Mr. WOODWORTH.—Q. You were not in Mo-

bile in 1887? A. No, sir.

Q. So you do not know whether the defendant

met Mr. Werta then ?

A. No, that I don 't know.
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Q. How long had you known the defendant?

A. Somewhere about eight or nine years.

Q. Herein the city"? A. Yes, sir.

Q. Do you know upon what vessels Werta had

traveled "?

Mr. McKINLEY.—Objected to as not proper

cross-examination.

The COURT.—I sustain the objection.

Mr. WOODWORTH.—Q. How long have you

been in jail here as a witness.

Mr. McKINLEY.—I object to the question as im-

material, irrelevant and incompetent.

A. I have been arrested since the 16th of April.

Mr. WOODWORTH.-^Q. Since the 16th of

April you have been in jail waiting to be a witness

in the case f A. Yes, sir.

Q. Kept there l)y the Government?

A. Yes, sir.

Redirect Examination.

Mr. McKINLEY.—Q. And while kept there by

the Government you have been paid the regular wit-

ness fees.

The COURT.—That does not make any difference.

You must rely upon the intelligence of the jury.
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The statute permits a thing of that sort. Where a

witness is unable to give bail for his appearance it

permits him to be put in jail in order that he may

give his testimony. It is no reflection on a witness

or on the Government.

Mr. McKINLEY.—That is what I want the jury

to understand.

The COURT.—You must assume that the jury has

intelligence enough to understand that.

Mr. McKINLEY.—Q. In answer to Mr. Wood-

worth you said, and say it now, you knew Mr.

Holmgren eight or nine years in San Francisco.

That is right, is it ? A. Yes, sir.

Q. And he was here all the time so far as you

know, during eight or nine years ? A. Yes, sir.

Further Cross-examination.

Mr. WOODWORTH.—Q. Did you mean to say

you saw him every day a month in the city ?

A. No, sir, I do not say that.

Q. Sometimes for six or seven months, or four

or five months, you did not see him ?

A. Not so long.

Q. What was the longest period ?

A. About three or four months.
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Mr. McKINLEY.—That is the case for the Gov-

ernment.

Mr. WOODWORTH.—I ask for an instruction,

if your Honor please, to acquit the defendant upon

the ground that the corpus de licti has not been

proven, and that the proofs are not sufficient to

justify your Honor in sending the case to the jury.

The COURT.—The motion is denied.

Mr. WOODWORTH.—I will take an exception.

JOHN B. MARTIN, called for the defendant,

sworn.

Mr. WOODWORTH.—Q. What official position,

if any, do you occupy ?

A. Police officer, with the rank of captain, in the

San Franciscon police department.

Q. How long have you held that position ?

A. About four years.

Q. How long have you been connected with the

police department? A. Twenty-one 3^ears.

Q. Are you acquainted with Mr. Hohngren the

defendant? A. By sight.

Q. How long have you known hun?

A. I only saw him a couple of times.

Q. You know of him, do you not?

A. Yes, sir.
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Q. Do you know his character in the community

in which he lives for honesty, integrity and veracity?

Mr. McKINLEY.—I object to the question. The

proper foundation has not been laid, and the witness

is not shown to be qualified to answer the question.

The COURT.—I overrule the objection.

A. From a police standpoint, yes.

Mr. WOODWORTH.—Q. Is it good or bad?

A. Good.

Cross-examination.

Mr. McKINLEY.—Q. In other words, he has

never been arrested by you or any one to your knowl-

edge, that is what you mean %

A. Not exactly that.

Q. All you know about him is what you have

heard people say, and that from a police standpoint

his character, is good?

A. From my investigations.

JAMES McGOWAN, called for the defendant,

sworn.

Mr. WOODWORTH.—Q. What official position

do you occupy?

A. I am a police officer detailed on detective duty

on the water front.
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Q. How long have you been connected with the

department ?

A. Between twelve and thirteen years.

Q. And down at the waterfront?

A. Ten years.

Q. Are you acquainted with the defendant here"?

A. Very well.

Q. How long have you known him?

A. About eight years.

Q. From your personal acquaintance with him,

and your knowledge derived from other sources,

can .you state what this character is in this commun-

ity for truth, honesty and integrity?

A. Excellent.

Cross-examination.

Mr. McKINLEY.—Q. What is his business?

A. When I first knew him he was a walking dele-

gate for the Sailors' Union.

Q. What is his business now, and what has it

been recently, within the last year or two?

A. He was in the saloon business on Howard

Street.

Q. You knew him as a waterfront saloon-keeper

and a delegate for the Sailors' Union?

A. Yes, sir, and a very useful man to the polic^e

department.
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Q. From the fact that he was useful to the police

department you conclude that his reputation is

good. In other words, he stands well with the police

because he has been useful to them?

A. I have heard his reputation discussed quite

frequently.

Q. He has been useful in the matter of giving

information to the police department w^hen they de-

sired it?

A. Very useful information on two or three occa-

sions.

Redirect Examination.

Mr. WOODWORTH.—Q. In maintaining the

laws and helping you gentlemen out.

The COURT.—I think the sooner you get through

with the witness the better. You are taking up

time unnecessarily. Nothing is ever gained in cross-

examining a witness who testified as to character.

JAMES McGRATH, called for the defendant,

sworn.

Mr. WOODWORTH.—Q. How long have you

been connected with the police dei^artment?

A. Twenty-one years.

Q. How long have you known the defendant?

A. Five or six years.
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Q. Do you know him i^ersonally*?

A. Yes, sir.

Q. From what you know of him personally and

derived from other sources, do you know what his

character is in the eonnnunity in which he lives for

truth, honesty and integrity?

A. Always goods.

Mr. McKINLEY.—No questions.

A. FERUSETH, called for the defendant, sworn.

Mr. WOODWORTH.—Q. Where do you reside?

A. I don't remember the number; it is on the

corner of Main and Bryant.

Q. What is your business. What position do

you occupy?

A. Secretary of the Sailors' Union.

Q. As such have you had occasion to become ac-

quainted with the defendant? A. Yes, sir.

Q. How long have you known him?

A. I have known him personally since sometime

in 1898; I don't remember what time in 1898 I first

learned to know him personally.

Q. Have you seen a great deal of him since then?

A. I saw some of him for the next year and a

half, and then from 1900 until 1902, he was patrol-

man.

Q. Under you? A. Yes, sir.
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Q. Now, do you know his character, from what

you know of him personally and observed of him as

a patrolman. Do you know his character in the

community for truth, integrity and veracity?

A. His reputation on the front has been that of

a man who is truthful and honest.

Mr. McKINLEY.—No questions.

ADOLPH BACKMAN, called for the defendant,

sworn.

Mr. WOODWORTH.—Q. Where do you live?

A. At No. 6 Howard Street.

What is your business?

I am a seaman.

How long have you been such?

For the last twelve years.

Do you know Frank Werta?

Yes, sir, I know him.

The gentleman in this courtroom?

Yes, sir.

Have you been on vessels with him?

No, sir, I have not.

How long have you known him?

A little over four years.

Where?

He was stopping in the same house witli me

at 6 Howard Street.
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Q. Here in the City and County of San Fran-

cisco? A. Yes, sir.

Q. Hare you seen a good deal of hiin since you

first met him? A. Yes, sir.

Q. Do 3'ou know his reputation for tnith and

veracity in this conununity ?

A. Yes, sir, I do.

Q. Is it good or bad ?

A. As far as I know it is bad.

Q. Would you believe him under oath?

A. Xo, sir, I would not.

Cross-examination.

]Mr. McKINLEY.—Q. Have you ever had any

trouble with Frank Werta?

A. Xo, sir.

Q. You do not like hun very well?

A. The same as any other man.

Q. Do you mean to say that he is a particular

friend of yours; that you like him very much?

A. No, sir, he is not.

Q. What trouble did you ever have with him?

Tell us about it.

A. I did not have any trouble exactly.

Q. You did not have any trouble at all?

A. Not exactly.
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Q. Who asked you to come here and testify

against Frank Werta's reputation?

A. I met Gus Holmgren a couple of days ago and

he asked me what I knew about Frank Werta, and

I told him the same as I have been telling you.

Q. You told him Frank Werta was no good, and

he asked you to come up and testify is that right ?

A. Yes, sir.

Q. Who else asked you to come up here?

A. No one else.

Q. You say that you never had any trouble your-

self with Werta? A. No, sir.

Q. Did Werta have any trouble with friends of

yours ?

A. Yes, sir, lots of my shipmates have had

trouble with him.

Q. So he had trouble with persons who are

friendly to you and j^ou do not like him?

Mr. WOODWORTH.—That is not what he testi-

fied to, that is not fair.

The COURT.—I hope, Mr. Woodworth, you will

let Mr. McKinley conduct this examination. You

have been about courts long enough to know that

that is the orderly way of doing things.

Mr. WOODWORTH.—I desire to enter in the rec-

ord that I object to the conduct of the District At-

torney in interrogating this witness.
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Mr. WOODWOETH.—Q. What is your busi-

ness?

A. Seafaring man.

Q. How long have you followed the sea?

A. Fifteen years.

Q. Do you know Frank Werta? Have you ever

been on vessels with him? A. Yes, sir.

Q. What particular vessel? Can you recall now?

A. On the "Phoenix."

Q. How long have you known him on the

'

' Phoenix '

' and other vessels in the cit.y here ?

A. Four or five years.

Q. Do you know his reputation in the city here,

in the community in which he resides for truth and

honesty? A. Yes, sir.

Q. What is it, good or bad? A. Bad.

Q. Would you believe him on the stand under

oath? A. No, sir, I would not.

Cross-examination.

Mr. MciaNLEY.—Q. You do not like ^Ir. Werta

very well, do you?

A. Yes, sir.

Q. You like him, j^ou say. Is he a good friend

of yours?

A. No, sir, not a particular friend.

Q. You do not like him?
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A. Yes, I have nothing against him.

Q. Ever had any trouble with him?

A. No, sir.

Q. Did any of your friends have trouble with

him? A. Nothing that I know of.

Q. How do you know his reputation is bad?

A. Because I have been together with him.

Q. Then he must have done something. What

did he ever do to you?

A. Nothing to me.

Q. Did he ever do anything to anybody else, to

any friend of yours? No, sir.

Q. Who did you hear say that his reputation was

bad, that he was no good?

A. I know that from lots of people.

Q. Who asked you to come up here and give your

testimony, and swear that this man's reputation was

bad? A. Mr. Woodworth.

Q. Did you see Mr. Holmgren, the defendant?

A. I see him, yes.

Q. Did he ask you to come up here?

A. No, sir.

Mr. WOODWOKTH.—I shall have to ask for a

postponement, if your Honor please, until to-morrow

morning. I will be ready to-morrow morning at 10

o'clock. I regret very much to ask the indulgence

of the Court, but it is really my mistake. I should
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have had all my witnesses here. Under the circum-

stances and to protect the rights of the defendant,

I shall have to ask a postponement.

The COURT.—If you had subpoenaed them I

would have had an attachment issued. If you say it

is your fault I cannot issue it.

Mr. WOODWORTH.—I will take the blame. I

did not think the District Attorney would get

through Avith the case this afternoon.

The COURT.—Send out and get your witnesses.

Otherwise .you will have to close the case.

Mr. WOODWORTH.—It is a great hardship to

make the defendant suffer for my innocent error.

I will consume but a very short time in the morning

if your Honor will let this case go over.

The COURT.—Call your witnesses.

Mr. WOODWORTH.—They are not here.

The COURT.—Then close the case.

Mr. WOODWORTH.—I decline to. I shall have

to take an exception. I ask your Honor to grant

me a continuance until to-morrow morning. The

testimony I desire to present is of the utmost im-

portance to the liberty of the defendant.

The COURT.—What is it.
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Mr. WOODWORTH.—It is evidence of the same

character that I have already put in, and other evi-

dence showing the good character of this defend-

ant. Judge Lawson, the Justice of the Peace will

be here; he is engaged in doing Coroner's duty.

The COURT.—Do you propose to introduce any

evidence in regard to the character of the defendant,

Mr. McKinley?

Mr. McKINLEY.—We have no evidence on hand.

The COURT.—If you do not then we will let the

case stand.

Mr. McKINLEY.—Not as at present advised.

Mr. WOODWORTH.—The other witnesses will

be in the same direction.

The COURT.—Give their names. Probably the

District Attorney will admit if they were here the}'

would so testify.

Mr. WOODWORTH.—Very well. One is Charles

Harrison, Donald Bruce, Grus Magnusson, L. T.

Green, Harry Olsen, Peter Johnson, Albert Fir. All

will testify to the same effect.

Mr. McKINLEY.—I do not care to make any ad-

missions. I have answered that we have no testi-

mony on the character branch of the case. That is

as much as I can say.
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The COURT.—That being so, you can close the

case, Mr. Woodworth.

Mr. WOODWORTH.—I except to the ruling of

the Court compelling me to close the case at this

time.

The COURT.—I do not compel you to close the

case. If the District Attorney does not propose

to controvert the evidence you have introduced, it

is not necessary to take up time with those wit-

nesses.

Mr. WOODWORTH.—Do you admit, Mr. McKin-

ley, that those witnesses will testify to the same

effect?

Mr. McKINLEY.—I have no witnesses upon that

branch of the case. That is the only proposition.

Mr. WOODWORTH.—If the District Attorney

will not admit that, we are entitled to go before the

jury, if your Honor please, and show that the chief

witness is a man who cannot be believed. That is

a material right of the defendant. If your Honor

will only adjourn the case until to-morrow morning

we can get the people here. I understand that one

of my witnesses has just come in.

The COURT.—Put him on the stand.
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L. T. GREEN, called for the defendant, sworn.

Mr. WOODWORTH.—Q. Where do you live?

A. 230 East Street.

Q. How long have you lived here?

A. For six years.

Q. Do you know Mr. Frank Werta?

A. I do.

Q. How long have you known him?

A. For four years.

Q. And where?

A. Around East Street; we were together on

board of the steamer "Phoenix."

Q. You have also known him around the water-

front? A. Yes, sir.

Q. Do 3'ou know his character in this community

for truth, honesty and integrity?

A. I do not know anything good of him.

Q. Is it good or bad?

A. As far as I know it is bad.

Q. Would you believe him under oath on the

stand? A. I would not.

Cross-examination.

Mr. McKINLEY.—Q. What is your business?

A. Seaman.

Q. You do not like Mr. Werta very well?

A. I do not.

Q. Ever had trouble with him?
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The COURT.—That does not make any differ-

ence. He says he does not Uke him.

Mr. MeKINLEY.—That is all.

Mr. WOODWORTH.—I have no more witnesses

here, if your Honor please. I will have the rest here

to-morrow morning, and I will promise not to take

more than five minutes.

The COURT.—With your witnesses?

Mr. WOODWORTH.—Yes.

The COURT.—That being so, we will take an ad-

journment until 10 o'clock to-morrow morning.

Mr. MeKINLEY.—I do not want to be placed in

a false position, if your Honor please. If the case

is to be postponed, I may possibly procure witnesses

upon this branch of the case. I do not know.

The COURT.—If the case goes over, I\Ir. Wood-

worth will have ever}^ witness here he can think of

and you can put on all you have.

Mr. MeKINLEY.—I vranted simply to set myself

right with the Court.

The COURT.—I understand now that Mr. Wood-

worth expects to close his testimony in five minutes.

Mr. W^OODWORTH.—Indeed, I will. If they

are not here I will proceed without them.
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(An adjournment was here taken until to-morrow

morning at 10 o'clock, after the usual statutory ad-

monition had been given to the jury.)

July 13th, 1906.

GUSTAVE MAGNUSSON, called for the defend-

ant, sworn.

Mr. WOODWORTH.—Q. Where do you live,

Mr. Magnusson?

A. 315 Austin Avenue.

Q. What is your business?

A. Sailor.

Q. Have you any other business aside from that

at present? A. Yes, sir, I am a janitor.

Q. Where?

A. In the school department.

Q. Do you know Frank Werta?

A. Yes, sir, I do.

Q. How long have you known hiin ?

A. Between four and five years.

Q. Where have you known him ?

A. Going to sea; being a shipmate with him.

Q. Have you also known him here in San Fran-

cisco? A. Yes, sir.

Q. Do you know his character for truth and hon-

esty in this community? A. Yes, sir.

Q. Is it good or bad ? A. Bad, I found out.
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Q. Would you believe him under oath 1

A. No, sir.

Mr. McKINLEY.—No questions.

ANDREW SWANSON, called for the defendant,

sworn.

Mr. WOODWORTH.—Q. Where do you live ?

A. 225 Stuart Street.

Q. What is your business ? A. Sailor.

Q. Do you know Frank Werta?

A. Yes, sir.

Q. How long have you known him?
A. About three years.

Q. Where have you known him?

A. On the coast and in San Francisco.

Q. Do you know his character in this community
for truth honesty and integrity? A. Yes sir.

Q. What is it, good or bad? A. Bad.

Q. Would you believe him on the stand under
oath ? A. I do not think so.

Cross-examination.

Mr. McKINLEY.—Q. Who asked you to come
here and testify?

A. Mr. Woodworth. I spoke to him yesterday.

Q. Who spoke to you before that ?

A. Nobody.
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Q. Do you mean to say nobody referred you to

Mr. Woodworth. Did not the defendant here ask

you to come up here and testify?

A. No, sir. I have been acquainted with Mr.

Hohngren for some time though.

Q. He is a good friend of yours is he not %

A. Nothing particular. I have known him off and

on.

Q. But Mr. Werta is a bad friend of yours, is that

right? A. No, sir.

Q. Ever had any trouble with him?

A. No, sir.

Q. Any of your friends have any trouble with

him? A. Not as far as I know.

Q. How came you to say that his reputation is

bad if you never had any trouble with him, simply

because you do not like him ?

A. No, that is not the thing.

Mr. McKINLEY.—That is all.

HARRY OLSEN, called for the defendant, sworn.

Mr. WOODWORTH.—Q. What is your occupa-

tion?

A. Seaman.

Q. And how long have you been such ?

A. For the last fifteen j^ears, off and on.

Q. Where do you live, in the city?
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A. I was burned out. I have no place to live now.

I am rooming anywhere.

Q. Do you know Frank Werta ?

A. Yes, sir.

Q. How long have you kown him?

A. Five years, something like that.

Q. Where have you known him ?

A. We were together on a boat, called the "West-

port."

Q. Have you known him here also in San Fran-

cisco'?

A. Yes, sir, and I have been together with him

after that.

Q. Do you know his character in this community

for truth honesty and integrity ?

A. I know his character.

Q. What is it, good or bad ?

A. Bad according to my estimation.

Q. Would you believe him if he were on the stand,

under oath ? A. I would not.

Cross-examination.

Mr. McKINLEY.—Q. What trouble have you

had with Mr. Werta?

A. I never had any special trouble with him.
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PHILLIP MENDO, called for the defendant,

sworn.

Mr. WOODWORTH.—Q. What is your busi-

ness ? A. I am a sailor.

Q. Have you any other business at the present

time?

A. I am driving an express wagon at present.

Q. Do you know Frank AVerta ?

A. Yes, sir.

Q. How long have you known him?

A. About two years.

Q. Do you know his reputation in this community

for truth and honesty ?

A. Yes, sir, I never had any dealings with him

ashore. I have been a shipmate with him. I heard

lots of talk about him.

Q. What was that talk about him. Good or bad ?

A. I would rather say it was bad.

Mr. McKINLEY.—No questions.

JOHN LINGREN, called for the defendant,

sworn.

Mr. WOODWORTH.—Q. Do you know Frank

Werta? A. Yes, sir.

Q. How long have you known him ?

A . About two and a half or three years.
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Q. Do you know his reputation in this community

for truth and honesty '^ A. Yes, sir.

Q. Is it good or bad ?

A. What I heard from his friends, it is bad.

Cross-examination.

Mr. McKINLEY.—Q. What is your business?

A. In the saloon business.

Q. Where ? A. No. 7 Howard Street.

Q. Somewhere near the saloon kept by the defend-

ant ? A. Yes, sir, not very far from it.

Q. You are a good friend of Mr. Holmgren's?

A. Not particularly.

Q. But you are his friend just the same 1

A. We have been neighbors for a couple of years.

Q. Who asked you to come up here and testify ?

A. Mr. Woodworth.

Q. Who else besides Mr. Woodworth spoke to you

about it ?

A. I don't know. I suppose Mr. Holmgren told

Mr. Woodworth that I knew Frank Werta.

Q. Did not Mr. Holmgren speak to you about it ?

A. No, sir.

Q. Never had any trouble with Mr. Werta ?

A. No, sir.

Q. You do not like him?

A. I like him first class.
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Q. Yet you are willing to come up here and knock

him?

A. I heard from his friends that he was not of

much account aboard of a ship.

Q. Are you sure that what you heard was from

his friends ?

A. Yes, sir, that is what I heard.

Q. Don 't you mean from his enemies ?

A. No, sir.

Mr. WOODWORTH.—I have one witness here as

to the character of the defendant.

The COURT.—Put him on.

HENRY HEING, called for the defendant, sworn.

Mr. WOODWORTH.—Q. Where do you reside V

A. At 2626 Hyde Street.

Q. How long have you lived in the city ?

A. About thirty-three years.

Q. Are you acquainted with Mr. Holmgren, the

defendant ? A. Yes, sir.

Q. How long have you known him ?

A. For probably six to seven years.

Q. Do you know his character in this community

for truth, and honesty?

A. As far as I have known.

Q. Is it good or bad ?

A. Good. I have always found it good.
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(Testimony of Henry Heing.)

Cross-examination.

Mr. McKINLEY.—Q. The six or seven years you

have known him have been in San Francisco?

A. Yes, sir.

Q. What is your business ? A. Salesman.

Q. In what line? A. Cigars and tobacco.

Q. Mr. Holmgren is a customer of yours, I pre-

sume? A. Yes, sir.

Q. The extent of your knowledge of him I sup-

pose is that he pays his bills and never gives you any

trouble about collecting them ?

A. No, sir, he has been one of the best pay I have

had. I have known him from meeting him that way

and always found him truthful and honest in all my

dealings with him.

Q. He meets his obligations .

The COURT.—Call your next witness.

Mr. WOODWOETH.—Judge Lawson ^^dll be here

in a few minutes, if your Honor please.

The COURT.—I cannot wait for him.

Mr. AVOODWORTH.—Then I will close the case.

THOMAS R. CURTIS, called for the United

States in rebuttal, sworn.

Mr. McKIXLEY.—Q. You reside in San Fran-

cisco ? A. Yes, sir.
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(Testimony of Thomas R. Curtis.)

Q. What is your business ?

A. Bookkeeper.

Q. Connected with what concern?

A. I am bookkeeper and Secretary of the Dunphy

Estate.

Q. Do you know Frank Werta ?

A. Yes, sir.
,

Q. How long have you known him?

A. Two years or a little over.

Q. He has been a tenant of yours during that

time? A. Yes, sir.

Q. Do you know his general reputation in this

conmiunity in which he lives for truth, honesty and

integrity during that time?

A. His reputation is good.

Cross-examination.

Mr. WOODWORTH.—Q. As I understand he is

simply just a tenant of yours? A. Yes, sir.

Q. You have not been to sea with him?

A. No, sir.

Q. Your acquaintance is sunply that of a tenant.

You do not associate with him, do you ?

A. I have met him every day. He lived next door

to me. I never heard anything against him, but, on

the contrary, that he was a good, sober, honest man

and always tried to do what was right.
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Mrs. ABBIE L. BONDE, called for the United

States in rebuttal, sworn.

Mr. McKINLEY.—Q. Where do you reside, Mrs.

Bonde? A. I live at 2678 Folsom Street.

Q. In this city? A. Yes, sir.

Q. Do you know Frank Werta?

A. Yes, sir.

Q. How long have you known him'?

A. Over two years.

Q. Do you know his general reputation in this

connnunity for truth, honesty and integrity

A. Yes, sir, he is very honest and is willing to do

what is right by his family. He is a very quiet sober

industrious man.

Q. In other words, you would say that his repu-

tation is good? A. Yes, sir.

Mr. WOODWORTH.—No questions.

JACOB ISO, called for the United States in rebut-

tal, sworn.

Mr. McKINLEY.—Q. What is your business?

A. I am a carpenter.

Q. Where do you live ?

A. 1016 De Harrow Street, San Francisco.

Q. Do you know Mr. Frank Werta?

A. Yes, sir, I know him for over two years, may-

be three years.
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(Testimony of Emile Carlson.)

Q. Do you know his general reputation in this

community for truth, honesty and integrity %

A. So far as I found him out he was all right.

Mr. WOODWORTH.—No questions.

EMILE CARLSON, called for the United States

in rebuttal, sworn.

Mr. McKINLEY.—Q. What is your business %

A. I am working for the Gas and Electric Com-

pany.

Q. You are a foreman of laborers there are you

not ? A. Yes, sir.

Q. How long have you resided in San Francisco %

A. About nine years.

Q. Do you know Frank Werta ?

A. Yes, sir, I know him.

Q. How long have you known him?

A. Ever since he came here.

Q. Sometime in 1901 in 1901, is that right"?

A. Yes, sir.

Q. Is he working under your supervision now %

A. Yes, sir.

Q. He is employed by the same company and is

under your charge % A. Exactly.

Q. You have known him ever since he came here ?

A. Yes sir.
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(Testimony of A. B. Lawson.)

Q. Do you know his general reputation in the

community for truth, honesty and integrity?

A. Yes, sir.

Q. What is if? A. It is good.

Mr. WOODWORTH.—No questions.

A. B. LAWSON, called for the defendant, sworn.

Mr. WOODWORTH.—Q. Where do you reside?

A. In the City and County.

O. What official position do you occupy?

A. Judge of the Justices Court and Acting Cor-

oner of the City and County.

Q. Are you acquainted with the defendant here?

A. Yes, sir.

Q. How long have you known him?

A. Six or seven years.

Q. Approximatel}^ how long?

A. Over five.

Q. Here in the city? A. Yes, sir.

Q. Do you know his reputation for honesty and

integrity? A. Yes, sir.

Q. Is it good or bad? A. It is good.

Mr. McKINLEY.—No questions. That is the

case.

Testimony closed.

The foregoing constitutes all the evidence and all

of the testimony in the case. Thereupon, Mr. Mc-
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Kinley, one of the counsel for the United States, pro-

ceeded to address the jury and to make his argument

in support of the prosecution, and was followed by

Mr. Woodworth in behalf of the defendant, and Mr.

McKinley made the closing argument in behalf of the

prosecution. That at the conclusion of the argu-

ments of the respective counsel the Court delivered

its charge to the jur}^ as follows

:

CHARGE TO THE JURY.
The COURT (Orally).

Gentlemen of the Jur}^:

My charge will be ver^^ brief.

The defendant is charged in the indictment with

having sworn falsely in a naturalization proceeding,

on the application of Frank Werta for naturalization

on September 21st, 1903.

It is charged that the defendant having been duly

sworn and taken oath before the Court in that pro-

ceeding, testified falsely as to certain material

matters involved in the case, that is, it is alleged that

he swore at the time that the applicant had arrived

in this coiuitry to reside while under the age of eigh-

teen years, and had resided in the United States for

the last three years of his minority, and had con-

tinued to reside in this country until the time of his

making said application to be naturalized, and had

resided in this country for five 5^ears immediately

prior to the making of such application. It is fur-

ther charged that the said Frank Werta did not ar-
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rive in this country to reside while under the age of

eighteen years; that he had resided in this country

for the last three years of his minority, and had not

resided in this country for the last five years immedi-

ately prior to the making of said application, and

that the defendant at the time he testified that he

had so resided in this country knew he was testifying

falsel}^

The defendant is presumed to be innocent, and he

is entitled to the benefit of this presumption as

evidence in his favor; and you will not be justified in

returning a verdict of guilty unless you are satisfied

beyond a reasonable doubt, after a consideration of

all the evidence, that he is guilty.

You are instructed that the Superior Court of the

City and County of San Francisco, State of Cali-

fornia, had jurisdiction to naturalize aliens as

citizens of the United States of America.

You are further instructed that an alien arriving

in this country under the age of eighteen years, and

residing here until he has reached the age of twenty-

one years, having resided here continuously for five

years in all, may be admitted to be a citizen of this

country by a Superior Court of the State of Cali-

fornia without having made a previous declaration of

intention under oath, upon proof to the satisfaction

of the ( 'ourt that he did so arrive in this country

while under the age of eighteen j^ears, and had

continued thence forward to reside in the United
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States until arriving at the age of twenty-one years,

and until he makes application to be naturalized, and

had so continuously resided in the United States for

five years immediately prior to his application for

naturalization.

You are. further instructed that a clerk of a

Superior Court of the State of California has

competent authority to administer an oath to a wit-

ness in a naturalization proceeding and that the laws

of the United States authorize such oath to be

administered.

If you find from the evidence beyond a reasonable

doubt that the defendant here was duly sworn in the

proceeding referred to, and took oath to testify as a

witness in that proceeding as charged in the indict-

ment, and he, after having l^een so sworn and having

taken such oath, willfully and laiowingly testified

falsely that the said Frank Werta had resided in the

United States continuously for a period of five years

innnediately prior to the time of the said hearing of

the application, and had resided in the United States

continuously during the three j^ears next preceding

his arrival at the age of twenty-one years, and had

continued from his said arriving at said age until the

time of said hearing to so reside in the United States,

and that he, the said defendant, had been acquainted

with him, and had known the said Werta during the

said five years immediately preceding such hearing.
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it will be your duty to bring in a verdict of guilty,

that is, if you find that the testimony was knowingly

false.

You are the exclusiA^e judges of the credibility of

the different witnesses. In judging of the testimony

of the witnesses you have the right to consider the

manner in which they testified, that is, their appear-

ance while giving testimony, their opportunities to

know^ and their knowledge of what they testified

about, their intelligence or want of intelligence, the

probability or improbability of their statements, and

their interest or lack of interest in the result of the

trial.

If a witness willfully swears falsely to any material

fact in the case you are at liberty to disregard the

whole or any portion of his testimony, and the fact

that the witness has made contradictory statements

may be considered by you in determining what

weight you are to attach to his testimony.

Witnesses have testified in your hearing that the

reputation of the witness, Frank Werta, for truth,

honesty and integrity is not good. In this connection

I charge you that the bad reputation of a witness for

for truth, honesty and integrity, if proved, is a fact

to be considered by the jury in determing the

credibility of such witness, that is, in determining

what weight they will give to the testimony of such
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witness. The question of the credibility of any

witness is one for the exclusive determination of the

jury, and if you believe that the witness Frank

Werta testified to what was true it will be your duty

to act upon that testimony notwithstanding you may

believe that his reputation for truth, honesty and

integrity is not good.

You are further charged that you cannot convict

the defendant upon his statements, admissions or

actions alone, independently of his statements or

actions, there must be other evidence tending to show

that the crime had been committed.

A reasonable doubt of the guilt of a defendant is a

doubt based upon reason, and which is reasonable in

view of all the evidence,—an honest, substantial mis-

giving, generated by insufficiency of proof,—and not

a captious doubt, or a doubt suggested by the ingenu-

ity of counsel or anyone else, and unwarranted b}^

the testimony ; nor is it a doubt borne of a merciful

inclination to permit the defendant to escaj)e con-

viction or prompted by sympathy with him, or tliose

connected with him.

There has been evidence introduced to show that

the character of the defendant for honesty, truth and

integrity is good. It is your duty to consider that

evidence, and if it has been established to your satis-

faction that the defendant has borne that kind of
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character it is a fact that you must consider through-

out your deliberations. You not only have the right,

but it will be your duty to consider it throughout

your deliberations, giving it such weight as you think

it is entitled to under the circimistances of the case

;

Ijut if you are satisfied beyond a reasonable doubt of

the guilt of the defendant notwithstanding his good

character, then it will ])e your duty to bring in a

verdict of guilty.

You are instructed that it is incumbent upon the

Government to prove the guilt of the defendant be-

yond a reasonable doubt, by the testimony of two

witnesses or by the testimony of one witness and

corroborating circumstances with reference to each

assignment of perjury contained in the indictment,

that is before you can find him guilty upon such

assignment.

You are instructed that tlie record and judgment

in a naturalization proceeding in which the alleged

false testimony was given, are admissible only as a

matter of inducement to the perjury to show the

pendency of the proceeding, the jurisdiction of the

Court, and the giving of the testimony, and its

m.ateriality to the issue, but not for the purpose of

establishing the truth or falsity of the testimony.

You are further instructed, gentlemen, that as the

original records have been destroyed the law peiinits

secondary evidence of their contents, and it is for
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jow to determine wlietlier evidence of the eonstents

of that lost record has been proven to your satisfac-

tion. In addition to the final judgment of natural-

ization, or a certified copy of it, you have before you

the testimony of the witness Duryea who testified in

substance that he was familiar with the original

record, that he knew its contents, and that he was

able to say that the exhibit which has been introduced

in evidence here would be a true copy of the testimony

of the witness Holmgren, given in that proceeding.

Of course, gentlemen, it is for you to determine

the credibility of that witness. You will further

determine whether he may or may not be mistaken

in regard to what he testified to. If you believe, how-

ever, that he is a credible witness, and that he was

not mistaken in the matters that he testified to, why

then you will have to accept that as evidence of the

contents of the record in that respect. You must be

satisfied of that fact beyond all reasonable doubt.

The defendant has not been sworn as a witness in

this case, and in relation to that I read you the follow-

ing as the law that is to govern you in considering

that fact

:

'

' That in the trial of all indictments, informations,

complaints, and other proceedings against persons

charged with the commission of crimes, offenses and

misdemeanors in the United States Courts, the

person so cliarged shall, at his own request, but not
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othe^^Yise, be a competent witness, and his failure to

make such a request shall not create any presumption

against him. '

'

With these instructions you may retire and deliber-

ate uiDon your verdict.

Mr. WOODWORTH.—I desire, if your Honor

please, to take exception to the action of the Court in

refusing to give the instructions requested by us, and

if satisfactory, without reading them, I will give the

numbers to the reporter. I handed them to your

Honor. Instructions No. 1 to No. 23 inclusive, and

additional instructions No. 1 to No. 6 inclusive.

The COURT.—If there is any particular matter

in those instructions that you would like to direct

the attention of the Court to that you rely upon I

would like to have you point it out. I sometimes

inadvertently may omit to give something. There

are a large number of instructions covering a great

many pages.

Mr. AYOODWORTH.—Instruction No. 4 that

there must be a criminal intent and that that must be

established by the Govermnent beyond a reasonable

doubt. I do not remember that your Honor in-

structed about that.

The COURT.—The jury were instructed in this

case that they must be satisfied beyond all reasonable

doubt not only that the testimony alleged to be given
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was false, but that it was willfully and knowingly

false, that he willfully and knowingly testified falsely.

That covers that.

Mr. WOODWORTH.—No. 5, that you oainiot

convict a defendant on a mere sumiise susj^icion and

conjecture, and instructions No. 8 and No. 9 to the

effect that the testimony must not only be false but

that the party making it must belie^^r it to be false;

and also instruction No. 14 that perjury cannot be

imputed upon the full knowledge of the falsity of the

testimony, and cannot be predicated where willfull-

ness, corruption and malice are not manifest. I do

not think your Honor charged to that effect. The

additional Instruction No. 2, with reference to the

fact that where a person who is a mariner comes to

the United States and afterwards follows his busi-

ness, as a mariner, if he has the intention of becoming

a citizen of the United States, that his abode on

American vessels would constitute a residence in the

United States ; additional instruction No. 3 , further-

more that if the jury believe the testimony of Werta

then he is an accomplice, and must be supported

under the law^ by the testimony of one person or very

strong corroborative circumstances; furthermore,

additional instruction No. 5, that where the original

records have been lost and destroyed the jury shoul<l

view the testimonv of secondarv evidence as to their
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contents with very great care in view of tlie fact of

frailty of memory.

The COURT.—That instruction, I think, I gave

substantiall}^ If I did not, as a matter of course, the

jury understand the liability of all parole evidence

to mistake. If they are satisfied that the witness

Duryea was not mistaken, that he meant to tell the

truth, and was able to tell it, then they must act upon

it.

Mr. WOODWORTH.—Precisely. I want also, if

your Honor please, a general exception to the charge

of your Honor as given, and an exception to the

instructions given by your Honor, and requested by

us, as modified by your Honor, and also the refusal

of the Court to give the instructions requested.

Thereupon and before the jury retired to deliberate

upon their verdict the clerk of the Court handed to

the jury the forms of ballot with the indictment in

the case. That said indictment was taken by them

to the jury-room and retained by them during their

entire deliberations in the cause. That the jury

retired at 12.30 o'clock and later returned to the

Court with a verdict of guilty on the third count of

said indictment. That at the time said indictment

was handed to the jury by the officials of the court

and was taken by said jury to the jury-room, there
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were the following endorsements upon said indict-

ment :

"From No. 168. Back of cover of indictment with

plea and judgment. Arraigned Nov. 2, 1905. Mch.

14, 1906. Pleads not guilty. Tried April 5-6-7,

1906. Verdict not guilty on the 1st and 2d Counts

of the Indictment and Guilty on the 3d count

of the Indictment. April 13, 1906. New Trial

granted. '

'

That at the proper time and before the argument

to the jury, the defendant in writing submitted and

requested of the Court that the following instructions

be given to the jury, viz

:

I.

"I charge you that every person accused of crime

is presumed to be innocent until his guilt is establish-

ed bej^ond reasonable doubt. The law presumes him

to be innocent, and this presumption goes with him

all through the trial, and into the jury-room and when

you retire to consider your verdict, and remains with

him imtil after a full consideration of the case to

determine the question of his guilt. This is an

established right of the defendant, and must be given

to the defendant in good faith by each and every one

of you. '

'

That tlie said Court refused to give the said

instruction, to whicli ruling the said defendant then

and there excepted, as heretofore appears.
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II.

"I charge you that it is not necessary for the

defendant to prove his innocence, but it is absolutely

necessary for the prosecution to prove his guilt to a

moral certainty beyond all reasonable doubt."

That the said Court refused to give the said in-

struction, to which ruling the said defendant then and

there excepted as heretofore appears.

III.

"I charge you that in every crime or public offense

there must exist a union or joint co-operation of act

and intent. The intent must be a criminal intent.

Hence, an act done may be wrong and injurious, but

if it is not done with a criminal intent, it is not a

crime and cannot be made a basis of the conviction,

and unless the evidence satisfies you beyond a reason-

able doubt that the defendant had a criminal intent in

the doing of the particidar acts complained of, it ^^ill

be your duty to find him not guilty.
'

'

That the said Court refused to give the said in-

struction, to which ruling the said defendant then

and there didy excepted.

IV.

'

' I charge you that 3^ou cannot convict the defend-

ant upon mere susj)icions, however strong they may

be. The defendant can onh^ be convicted upon

evidence, and only when the evidence is such as
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established his guilt to a moral certainty and beyond

all reasonable doubt."

That the said Court refused to give the said in-

struction, to which ruling the said defendant then

and there duly excepted.

V.

**I charge you that although you should believe

from the evidence that the defendant testified falsely

in the proceedings referred to in the indictment,

uevei-theless, you cannot find him guilty unless you

further find from the evidence adduced here that such

false testimony was given by him corruptly. In

other words, the mere fact that the defendant gave

false testimony is not alone sufficent to authorize a

conviction. '

'

That the said Court refused to give the said in-

struction, to which ruling the said defendant then

and there excepted as heretofore appears.

VI.

"I charge you that to constitute the crime of

perjury, the testimony or statement must not only be

false but the party making the same must himself be-

lieve it to 1ie false. In other words, the defendant

must know that he was giving false testimony.

That the said Court refused to give the said in-

struction, to which ruling the said defendant then and

there excepted, as heretofore appears.
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VII.

"I charge you that the defendant cannot be convict-

ed of perjury unless he willfully and corruptly gave

false testimony. If he swore honestly to a fact or

belief, with probable cause, according to his own

lights, to the best of his belief, he is not guilty of per-

jury though his oath was really untrue."

That the said Court refused to give the said in-

struction, to which ruling the said defendant then

and there excei)ted, as heretofore appears.

VIII.

"I charge you that perjury can only be imputed

upon full knowledge of the falsity of the testimony,

and cannot be predicated where willfulness, corrupt-

tion and malice are not manifest. A misconception

or a mistake is not enough to warrant a conviction

of perjury."

That the said Court refused to give the said in-

struction, to which ruling the said defendant then

and there excepted, as heretofore appears.

IX.

''I charge you that the taking of a false oath must

be both willful and corrupt. Testifying falsely by

mistake, however negligently, inconsiderately or

recklessly, is not perjury."

That the said Court refused to give the said in-

stmction, to which ruling the said defendant then

and there excepted, as heretofore appears.
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X.

"It is not incumbent upon the defendant to prove

his innocence, nor is it incumbent upon him to ex-

plain suspicious circumstances even if any can be

said to exist. The burden of proof never shifts to

him to exi^lain anj^thing. In cases of this charac-

ter he has a right to stand mute and demand that

the Government make the case against him beyond

a reasonable doubt. You must indulge in no pre-

sumption against him because of his failure to take

the stand. There is nothing in these circumstances

to warrant you in drawing any inference against

him. It is elementary law that the defendant is

not required to take the witness-stand, and that no

presumption can be indulged in against him by rea-

son of his failure to testify in the case."

That the said Court refused to give the said in-

struction, to which ruling the said defendant then

and there duly excepted.

XI.

''I charge you that the evidence in this case is

entirely insufficient to warrant a verdict of guilty,

and hence your verdict will be not guilty.
'

'

That tlie said Court refused to give the said in-

struction, to which ruling the said defendant then

and there excepted, as heretofore appears.

XII.

*'I advise you to return a verdict of not guilty for
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the reason that the evidence is insufficient to war-

rant a verdict of guilty against the defendant/'

That the said Court refused to give the said in-

struction, to which ruling the said defendant then

and there excepted, as heretofore appears.

XIII.

''I hereby instmct you that it is the right of the

defendant not to take the stand and to testify in

his own behalf, but that he may rely solely and en-

tirely upon the Government proving his guilt beyond

all reasonable doubt."

That the said Court refused to give the said in-

struction, to which mling the said defendant then

and there excepted, as heretofore appears.

XIV.

"I charge you that if a person comes to the United

States with the intention of becoming a citizen and

after that sails on American vessels from the United

States and returning to the United States, his

abode on such vessels is a residence within the United

States. In other words, his being on American

vessels after arriving in the United States, with the

intention of becoming a citizen of the United States,

constitutes a residence within the United States..

.

That the said Court refused to give the said in-

stmctions, to which ruling the said defendant then

and there duly excepted.
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XV.

**I charge you that if you ])elieve the testimony

of the witness Frank Werta, then that said witness

was an accomplice in crime with the defendant ; and

I instruct you that before you can convict said de-

fendant the testimony of the witness Frank Werta

should be corroborated by the testimony of at least

one witness or strong corroborative circumstances."

That the said Court refused to give the said in-

struction, to which ruling the said defendant then

and there duly excepted.

XVI.

"I instruct you that the defendant's plea of not

guilty is a complete denial of the charge made

agamst him and puts in issue all the evidence sub-

mitted against him, if you should find that any has

been submitted against him."

That the said Court refused to give the said in-

struction, to which ruling the said defendant then

and there excepted, as heretofore appears.

That after receiving the charge of the Court, the

jury retired and subsequently came into court and

returned a verdict finding the defendant guilty as

charged in the third count in the indictment, and

reconmiending him to the merc}^ of the Court.

That to said verdict, the defendant then and there

duly excepted.
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That thereafter the said defendant having been

called before said court for judgment, and having

been duly arraigned for judgment, his counsel there-

upon made in open court a motion for a new trial

on behalf of the said defendant and upon the fol-

lowing grounds:

I.

That the Court erred in refusing to give certain

instructions of law requested by defendant.

II.

That the Court erred in giving certain instruc-

tions of law.

III.

That the Court erred in modifying certain instruc-

tions of law requested by the defendant.

IV.

That the Court gave certain instructions of law

which were erroneous.

V.

That the Court erred in failing to give certain in-

structions of law.

VI.

That the Court erred in failing to instruct the jury

to acquit the defendant.

VII.

That the verdict is contrary to the evidence.
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VIII.

That the evidence was insufficient to justify the

verdict.

IX.

That the verdict is contrary to law.

X.

That the third count of the indictment fails to

state an offense.

XI.

Misconduct of the Court and its officials in per-

mitting the jury, upon retiring to deliberate on a

verdict, to take with them and keep during all their

deliberations in the jury-room the indictment in the

case, upon the back of which was endorsed the ver-

dict of another jury u]3on a ])revious trial had on

said indictment.

XII.

Misconduct of the jury in taking with them and

keeping all their deliberations in the jury-room, in-

dictment in the case, upon the back of which was en-

dorsed the verdict of another jury upon a previous

trial had on the said indictment.

That, in support of said motion for a new trial,

the attorney for the defendant presented to the

Court and asked leave to file the affidavits of Charles

C. Carpenter and George R. Armstrong, two of the

jurors in said case, to which the attorney for the

United States objected, which objection was sus-
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tained by the Court, to which ruling the defendant

then and there duy excepted.

That thereupon, in further support of said motion

for a new trial, the attorney for the defendant in-

troduced and asked leave to file the affidavit of

Marshall B. Woodworth, the attorney for the de-

fendant.

No objection being made to the filing of said affi-

davit by the attorney for the United States, the

same was directed to be filed by the Court and was

read to the Court and was considered by the Court

in passing upon said motion for a new trial.

That the said motion for a new trial was fully

argued before said Court by the attorney for the de-

fendant, and the attorney for the United States,

and was thereupon submitted to the Court for its de-

cision.

That after the submission of said motion for a new

trial and before the same was determined by the

Court, the Court directed that the affidavits of the

jurors, Chas. C. Carpenter and Geo. E. Armstrong,

be filed and stated that it would consider said affi-

davits in determining said motion for a new trial.

That thereupon, the said Court denied the said

motion for a new trial, to which ruling the said de-

fendant then and there duly excepted.

That the affidavit of Marshall B. Woodworth is

as follows, to wit

:



166 Gustav Holmgren vs.

In the District Court of the United States, in and for

the Northern District of California.

No. 4362.

THE UNITED STATES
vs.

GUSTAVE HOLMGREN.

Affidavit of Marshall B. Woodworth.

City and County of San Francisco,

State and Northern District of California—ss.

Marshall B. Woodworth, being duly sworn, de-

poses and says

:

That he is an attorney at law; that he appeared

as attorney for the defendant in the above-entitled

case ; 'that on the 13th day of July, 1906, the Court

charged the jury in the above-entitled case, and the

jury withdrew to the jury-room for their delibera-

tions ; that the deputy clerk of the Court handed to

the jury the indictment in the above-entitled case;

that said indictment was taken by the jury to the

jury-room and was kept in the jury-room and with

the jury until they had arrived at a verdict and re-

ported their verdict to the Court ; that upon said in-

dictment the fact was stated that the defendant was
found guilty upon the third count of the indict-

ment at a previous trial of the case; that said de-

ponent assigns the action of the deputy clerk in
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handing said indictment to the jury as error pre-

judicial to the defendant; that said deponent here-

by refers to the indictment and records on file here-

in in support of this affidavit; that said deponent

did not notice the action, and was not aware of the

action of the deputy clerk in handing the indict-

ment to the jury; that when the dej^uty clerk did

hand certain papers to the jury before retiring to

deliberate on a verdict deponent thought that they

were simply forms of verdict to be returned by the

jury ; that he was only apprised of the action of the

deputy clerk, and of the Court in permitting the in-

dictment to be handed to the jury and to be kept by

them during their entire, deliberations, several days

after the verdict had been rendered, in the course

of a conversation with one of the jurors in the case.

MARSHALL B. WOODWORTH.

Subscribed and sworn to before me, this 25 day of

July, 1906.

[Seal] JOHN FOUGA,

Deputy Clerk U. S. District Court, Northern Dis-

trict of California.

That the affidavits of Charles C. Carpenter and

George R. Armstrong are as follows, to wit:
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In the District Court of the United States, in and for
the Northern District of California.

THE UNITED STATES

vs.

GUSTAV HOLMGREN.

Affidavit of George R. Armstrong.

City and County of San Francisco,

State and Northern District of California,—ss.

Geo. R. Armstrong, being duly sworn, deposes

and says

:

That he was one of the jurors in the above-en-

titled case; that when the jury retired to deliberate

upon their verdict the deput,y clerk of the Court

handed to one of their number the indictment in the

above-entitled case; that said indictment was taken

by the jury to the jury-room and was retained by

them during their entire deliberations in the case;

that, during the course of their deliberations, said

indictment with the endorsements thereon was read

by the jury.

GEO. R.ARMSTRONG.

Subscribed and sworn to before me this 23 day of

July, 1906.

[Seal] JOHN FOUGA,
Deputy Clerk U. S. District Court, Northern Dis-

trict of California.
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In the District Court of the United States, in and for

the Northern District of California.

THE UNITED STATES

vs.

GUSTAV HOLMGREN.

Affidavit of Charles C. Carpenter.

County of Alameda,

State and Northern District of California—ss.

Chas. C. Carpenter, being duly sworn, deposes

and says

:

That he was one of the jurors in the above-en-

titled case; that when the jury retired to deliberate

upon their verdict the deputy clerk of the Court

handed to one of their number the indictment in the

above-entitled case; that said indictment was taken

by the jury to the jury-room and was retained by

them during their entire deliberations in the case;

that during the course of their deliberations, said in-

dictment with the endorsements thereon was read by

the jury. That it appeared from one of the en-

dorsements on said indictment that the defendant

had previously been found guilty of the same charge

upon which he was being tried by the jury of which

your deponent was a member. That the fact ap-

pearing on said indictment created an unfavorable
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opinion against said defendant in the mind of your

deponent.

CHAS. C. CARPENTER.

Subscribed and sworn to before me, this 2-lth day

of July, 1906.

A. E. JOHNSTONE,
Deputy County Clerk, in and for Alameda County,

State of California.

That thereupon, the said defendant made, pre-

sented and filed his motion in arrest of judgment

herein, upon the following grounds

:

I.

That the third count of the indictment does not

state facts sufficient to constitute an offense.

II.

That the Court has no jurisdiction of the subject

matter of the charge, or of the person of the defend-

ant.

That after argument the said Court denied the

said motion in arrest of judgment, to which ruling

the said defendant then and there duly excepted.

That the said Court thereupon pronounced its

judgment, wherein and whereby it sentenced the said

defendant to imprisonment in the State Prison of

the State of California, at San Quentin, for the pe-

riod of three years, and imposed a fine of three hun-

dred dollars.
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That to Sctid judgment, the said defendant then

and there duly excepted.

Be it further remembered, that upon the defend-

ant being arraigned and being called upon to plead

to the indictment herein, he made, filed and pre-

sented his demurrer to said indictment upon the fol-

lowing grounds

:

I.

That the said indictment fails to state facts suf-

ficient to constitute an offense against the laws of

the United States.

II.

That the said indictment does not state facts suf-

ficient to constitute an offense against the United

States in this: That it fails to state the nationality

of the persons referred to in said indictment as ap-

plicants for citizenship.

III.

That it does not appear from the first count of

said indictment, that any declaration of intention

was ever made by said Harry Johnson to become a

citizen of the United States.

IV.

That it does not appear, nor is there any allega-

tion in said first count of said indictment, that the

said Harry Johnson, the applicant therein men-

tioned, had not resided in the United States for the

period of five years prior to the making of said ap-
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plication of Harry Johnson to be admitted a citizen

of the United States; that it does not appear from

said first count of said indictment that said Harry

Johnson had not resided in the United States con-

tinuously during the three years next preceding his

arrival at the age of twenty-one years.

V.

That it does not aiDpear from the second count of

said indictment, that any declaration of intention

was ever made by said Tonnes Berensen to become

a citizen of the United States.

VI.

That it does not appear from the second count of

the indictment, nor is there any allegation therein

contained, that the said Tonnes Berensen, the ap-

])lirant therein mentioned, had not resided in the

United States for the period of five years prior to

the making of said application of Tonnes Berensen

to be admitted a citizen of the United States; that

it does not appear from said second count of the in-

dictment that said Tonnes Berensen had not resided

in the United States continuously during the three

years next preceding his arrival at the age of twenty-

one years.

VII.

That it does not appear from the third count of

said indictment, that any declaration of intention



United States of America. 173

was ever made by Frank Werta to become a citizen

of the United States.

VIII.

That it does not appear, nor can it be ascertained

from the third count of the indictment that the said

Frank Werta, the applicant therein mentioned, had

not resided in the United States for the period of

five years prior to the making of said application

of Frank Werta to become a citizen of the United

States ; that it does not appear from said third count

of said indictment that the said Frank Werta had

not resided in the United States continuously dur-

ing the three years next preceding his arrival at the

age of twenty-one years.

IX.

That each and every count of said indictment is

indefinite and uncertain in the particulars specified

in subdivisions III, IV, V, VI, VII and VIII of

this demurrer.

X.

That this Court has no jurisdiction for the rea-

son that the alleged offenses sought to be set out are

exclusively matters of state cognizance.

XI.

That there is no statute conferring jurisdiction on

the United States District Court for the alleged of-

fense sought to be set out in the indictment filed

herein.
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That the said Court overruled the said demurrer,

to which ruling the said defendant then and there

duly excepted.

The foregoing bill of exceptions is hereby, on this

18th day of August, A. D. 1906, settled, allowed, and

certified to be correct. And I do further certify

that the defendant 's proposed bill of exceptions was,

after due notice of counsel representing the United

States, presented to me for settlement on August

18, 1906, during the same term of the Couii; at which

the said action was tried. And I do further certify

that the proposed bill of exceptions constitutes, with

the consent of counsel representing the United

States, the bill of exceptions as settled, allowed, en-

grossed, and certified by me to be correct.

JOHN J. DE HAVEN,
U. S. District Judge.

The foregoing bill of exceptions is hereby ap-

proved as correct.

August 18, 1906.

FRANK A. DUEYE A,

Spl. Asst. U. S. Atty.

[Endorsed]: Filed August 18th, 1906. Jas. P.

Brown, Clerk. By J. S. Manley, Deputy Clerk.

Bond for Costs.

Know all men by these presents, that we, Gustav

Holmgren as principal, and John S. Drum and Ma>'-



United States of America. 175

tin Aronsohn, as sureties, are held and firmly bound

unto the United States in the full and just sum of

seven thousand five hundred ($7,500) dollars, and

the further sum of five hundred ($500) dollars, to

be paid to the said United States ; to which payment,

well and truly to be made, we bind ourselves, our

heirs, executors and administrators, jointly and sev-

erally, by these presents. Sealed with our seals

and dated this 6th day of October, in the year of our

Lord one thousand nine hundred and six.

Whereas, lately at a District Court of the United

States, for the Northern District of California, in

a suit depending in said Court, between the United

States and Gustav Holmgren, wherein said Holm-

gren was charged with the crime of perjur}^ and

was thereafter brought to trial on said charge be-

fore a jury, and was found guilty and sentenced to

pay a fine of $300 and to be imprisoned at hard labor

for the term of three years in the State Prison of

the State of California, at San Quentin, Marin

County, California, and whereas after such convic-

tion said Holmgren sued out in the United States

Circuit Court of Appeals for the Ninth Circuit a

writ of error to said District Court for the North-

ern District of California, and Avhereas by an order

made by the Honorable John J. De Haven, Judge

of the United States Distri(;t Court for the North-

ern District of California on the 9th day of August,



176 Gustav Holmgren vs.

1906, the said Holmgren has been admitted to bail

pending the said detennination in said United States

Circuit Court of Appeals for the Ninth Circuit of

said writ of error, in the sum of seven thousand five

hundred dollars, and the bond for the payment of

costs upon said writ of error has been fixed in the

sum of two hundred and fifty dollars

—

Now, the condition of the above obligation is such,

that if the said Gustav Holmgren shall personally

appear, and render himself in judgment on the final

determination in said United States Circuit Court

of Appeals for Ninth Circuit, of said writ of error,

at and before the said District Court of the United

States aforesaid, or whenever or wherever he may

be required to answer said judgment and all mat-

ters and things that may be objected against him,

whenever the same may be prosecuted and render

himself amenable to any and all lawful orders and

process in the premises and not depart the said Dis-

trict Court and said District without leave first ob-

tained, and if said writ of error shall be dismissed,

and shall appear and render himself in execution of

the judgment herein, then the above obligation to

be void; else to remain in full force and virtue.

GUSTAV HOLMGREN. [Seal]

JOHN S. DRUM. [Seal]

MARTIN ARONSOHN. [Seal]
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Acknowledged before me the day and .year first

above written.

[Seal] J. S. MANLEY,
United States Commissioner for the Northern Dis-

trict of California, at San Francisco.

United States of America,

Northern District of California,—ss.

John S. Drmn and Martin Aronsohn being duly

sworn, each for himself, deposes and says that he is

a freeholder in said District, and is worth the smn

of seven thousand seven hundred and fifty dollars,

exclusive of proj)ert.y exempt from execution, and

over and above all debts and liabilities.

JOHN S. DRUM.
MARTIN ARONSOHN.

Subscribed and sworn to before me, this 6th day

of October, A. D. 1906.

J. S. MANLEY,

United States Commissioner for the Northern Dis-

trict of California, at San Francisco.

[Endorsed]: Form of Bond and Sufficiency of

Sureties Approved.

ROBT. T. DEVLIN,

U. S. Attorney.

Filed October 6th, 1906. Jas. P. Brown, Clerk.

By John Fouga, Dep. Clerk.
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Writ of Error (Copy).

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honor-

able, the Judge of the District Court of the

United States for the Northern District of Cali-

fornia, Greeting:

Because, in the record and proceedings, as also

in the rendition of the judgment of a plea which is

in the said District Court, before you, or some of

you, between the United States, defendant in error,

a manifest error hath happened, to the great dam-

age of the said Grustav Holmgren, plaintiff in error,

as by his complaint appears.

We, being willing that error, if an.y hath been,

should be duly corrected, and full and speedy jus-

tice done to the parties aforesaid in this behalf, do

command you, if judgment be therein given, that

then under 3X)ur seal, distinctly and openly, you

send the record and proceedings aforesaid, with all

tilings concerning the same, to the United States

Circuit Court of Appeals for the Ninth Circuit, to-

gether with this vrrit, so that you have the same at

the city of San Francis<'0, in the State of California,

on the 8th day of September next, in the said Cir-

cuit Court of Appeals, to be then and there held,

that the record and proceedings aforesaid being in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error, what
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of right, and according to the hiws and customs of

the United States, should be done.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, the 9th day of August, in the year of

our Lord one thousand nine hundred and six.

JAMES P. BROWN,

Clerk of the United States District Court, Northern

District of California.

By James S. Manley,

Deputy Clerk.

Allowed by

JOHN J. DE HAVEN.

[Endorsed] : Lodged for Deft, in Error in the

Clerk's Office, U. S. Dist. Court this 21st day of Sept.,

1906. Jas. P. Brown, Clerk. By John Fouga, Dep.

Clk.

Clerk's Certificate to Transcript.

United States of America,

Northern District of California,—ss.

I, James P. Brown, Clerk of the District Court

of the United States for the Northern District of

California, do hereby certify and return to the Hon-

orable, the United States Circuit Court of Appeals

for the Ninth Circuit, that the foregoing volume,

consisting of one hundred and thirty-three pages.
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numbered from 1 to 133, inclusive, is a true and com-

plete transcript of the records, proceedings, plead-

ings, orders, judgment and other proceedings in said

case, and of the whole thereof, as appears from the

original records and files of said court, made up pur-

suant to praecipe filed by plaintiff in error. And

I further certify and return that I have annexed to

said transcript, and include within said paging the

original citation, writ of error, and proof of service

thereof: I further certify that a true copy of the writ

of error was lodged with me for the defendant in

error on Sei3tember 21st, 1906.

I further certify that the cost of said record,

amounting to sixty-four dollars and ten cents

($64.10), has been paid by plaintiff in error.

In witness whereof, I have hereunto set my hand

and affixed the seal of said Court at San Francisco,

in the Northern District of California, this 9th day

of October, A. D. 1906, and of the Independence of

the United States the one hundred and thirty-first.

[Seal] JAS. P. BROWN,
Clerk.

By J. S. Manley,

Dei3uty Clerk.
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[Endorsed]: No. 1382. United States Circuit

Court of Appeals for the Ninth Circuit. Gustav

Holmgren, Plaintiff in Error, vs. United States of

America, Defendant in Error. Transcript of Rec-

ord. Upon Writ of Error to the United States Dis-

trict Court for the Northern District of California.

Filed October 9, 1906.

F. D. MONCKTON,
Clerk.




